
Topic 6: Adverse possession 
 

The concept of a possessory title 

❖ Possession is a right conferred by estates in land less than freehold 

❖ Can exist under life estates or leasehold estates 

❖ The freehold owner retains the ‘seisin’ – possessor cannot be said to be ‘seised’ of 

the land 

❖ The person in possession may or may not have the best title to the land 

❖ Titles are relative 

❖ When asserting right to land there is no need to prove good title against the whole 

world, only against the other party in question 

 The plea of jus tertii can no longer be raised (that a third party has better 

title, see Perry v Clissold) 

❖ Important to note that in Australia there is no absolute ownership of land due to the 

doctrine of tenure 

 

General principles of a possessory title 

❖ As there is no absolute ownership, common law would protect only persons ‘seised’ 

of the land 

 Lessees used to have no way of recovering possession 

❖ Possessor of land gains a right in the land enforceable against the world at large 

except against someone with a superior right, namely the title holder 

❖ Person claiming title need not have the best title, just title superior to the other 

party’s 

❖ Possessory title is a legal right but may still be overridden by another demonstrating 

better title 

❖ Possessor of land may even wrongfully have rights against the world at large besides 

title holder 

 

 

 

 

 

 

Cf Mabo v Queensland (1992) 175 CLR 1 

Re: principles of possessory title 

 Toohey J: “possession is protected against subsequent possession by a prima facie 

right of entry” 

 Prior possession is hence a better right 

 Links to first occupation 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

Limitation of actions and adverse possession 

 

Adverse possession 

❖ The doctrine of adverse possession enables a person in possession to acquire title to 

the land which is good against the world if they have remained in possession for a 

prescribed amount of time 

❖ Discontinuance occurs when one person has been in possession of the land, then 

another takes over possession to the exclusion of all others 

❖ There cannot be consent of the true owner 

❖ Someone unlawfully dispossessed of land may bring an action to recover it 

❖ Once the limitation period has expired the possessor can become the registered title 

holder 

❖ This doctrine only applies to Torrens land 

❖ Reasoning: 

 Property owners should not sleep on their rights 

 Economic efficiency theory 

 Still questions of morality exist 

Perry v Clissold (1906) 4 CLR 374 

Re: principles of possessory title 

 Crown decided to acquire land for the use of a school, issued notice to do so 

 Clissold was in possession but was not the true owner; land was open and 

vacant 

 Nobody else had any claim to the land 

 The Act provided that any interest holder would be compensated by the Crown, 

Clissold’s estate sought compensation after his death 

 Claim originally denied as Clissold was a trespasser (note: limitation period for 

adverse possession had not been reached) 

 Relatively, Clissold had good, lawful title unless proven otherwise 

 No actual owner came forth and so his right was enforceable against the world 

 Claim for compensation allowed 

 A person in possession of the land peaceably using ordinary rights of ownership 

has a legal right to the land unless overridden by the true owner 

 The government could not deny compensation to Clissold’s estate unless an 

owner did come forth 

 Any later possessor cannot raise a claim of jus tertii 


