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I N T R O D U C T I O N /  T H E  N A T U R E  O F  
A D M I N I S T R A T I V E  L A W    
 
What is administrative law? 

- all to do with individuals who are affected by decisions made by organs of the 
state – whether it is the state government (e.g. ICAC decisions) or local 
government (made by councils) or the Commonwealth government (e.g. tax 
decisions)  

- involves the relationship between the citizen and the state/government (in all 
three branches) 

o legislature – who makes the laws 
o executive – administers/executes the laws 
o judicature – settles disputes in relation to decisions made under those 

laws 
- most administrative law applies to the executive and decisions that it makes 

pursuant to legislation  
o however also applies to the legislature  
o for example, the interpretation of the legislation – at the end of the 

statute there is typically a last provision saying the Governor-General 
(or in states the Governor) may make regulations – these regulations 
are enabled so that the ‘nitty-gritty’ stuff pertinent to the legislation 
proper can be set out clearly – these regulations are called legislative 
instruments or subordinate legislation or delegated legislation – 
because the legislature delegates its law making power down to 
somebody else 

- a decision that is made pursuant to a regulation is also subject to 
administrative law in 2 ways  

o the regulation itself may be disallowed by the parliament – the 
parliament itself scrutinising the accuracy of the subordinate 
legislation, or  

o a decision made pursuant to a regulation may be reviewed by a court 
because it is said adversely to affect an individual in so far as the 
decision involved an error of law  

- so you have executive decisions that are subject to administrative law, you 
have delegated legislative decisions that are subject to administrative law – 
what about judicial decisions?  

- Merits review  
o the actual merits of the decision is reviewed and can be made again  
o the decision –maker and the reviewer are using the SAME power 
o usually executive power – the statute gives the minister or his delegate 

the capacity to do something (e.g. grant pensions)  
o can be reviewed at the same level or at a higher level  

- similarly in delegated legislation, the parliament when reviewing delegated 
legislation (which is HAS to do under statute – all instruments and delegated 



legislation must go in front of both houses of parliament and must be agreed to 
by both Houses, otherwise it is disallowed – MERITS review of delegated 
legislation by the parliament using the legislative power) 

- SO what about the judiciary?  
o Section 73 of the Constitution – the High Court has appellate 

jurisdiction  
§ can hear appeals from a single judge or judges of the High 

Court itself , from any Commonwealth level court, from state 
and territory Supreme Courts and also from the interstate 
commission (should that have been given permission to exist) 

o with respect to other courts at the state and territory level, appeals from 
one court to a superior court are governed by statute and an appeal, in 
the judicial sense, means that the superior court can overturn the 
decision of the inferior court  

§ this is MERITS review by the judiciary  
§ WHY? – because a superior court is exercising the exact same 

power as the inferior court (the judicial power)  
- so administrative law involves merits review where a decision can be altered, 

affirmed or replaced 
- the other aspect of administrative law is when the courts get involved – AKA  

judicial review  
o in merits review, the relevant decision can be replaced, can be changed 

or it can be affirmed 
o when merits review is not able to work for you, you could go to court 

and say an error of law has been made and you would like it to be 
reviewed 

o would have to point to the error of law that has been made – e.g. they 
did not give a proper hearing  

§ the court will look at the evidence and the submissions that 
have been made and attempts to see if there was an error of law 

o if it is proven that there was an error of law, they will indentify the 
error of law and will go back to the body who made the decision and to 
be remade according to law as stated by the courts  

 
Fundamental difference between merits review and judicial review 

- merits review can replace the decision  
- judicial review can only occur if there is an error of law  

o if an error of law is found then it is remitted back to the decision-
maker to be remade according to law 

- the vast majority of administrative law actually involves original decisions and 
merits review 

o there aren’t as many judicial review decisions as there are merits 
review  

o vast majority of administrative law has nothing to do with the courts – 
usually an independent or government established body  



 
What about judicial review of judicial decisions? 

- appeal from an inferior court to a superior court is actually merits review by 
the judiciary of inferior decisions because they are all exercising the same 
power 

- appeals are governed by statute  
- so judicial review of judicial decisions is really only available with respect to a 

judicial decision that is not subject to appeal  
- so if a judicial decision is not subject to appeal, then the person adversely 

affected by that decision can seek judicial review for an error of law 
o Daniel Craig v SA  

§ someone had been accused of a criminal offence and judge had 
stayed the case indefinitely – the SA government sought 
judicial review of that decision because the decision of the 
judge was not subject to appeal 

o but it is very rare that a judicial decision will be subject to judicial 
review because appeal is usually available 

- the ONLY court who’s judges are not subject to any judicial review is the 
High Court of Australia  

 
- PUBLIC LAW is what administrative law is about – the subject or citizen who 

is adversely affected by decisions by one of the 3 arms of government and 
more recently non-citizens who are adversely affected by decisions by one of 
the 3 arms of government 

o the situation of non-citizens is mostly governed by the Migration Act 
and decisions made pursuant to that Act and regulations made pursuant 
to that Act  

- NOT Private law (relationship between individuals [e.g. contract, tort]): tho’ 
some scholars say the difference is or has or should be  broken down. 

 
The History of Administrative Law  

- Aristotle [384-322 BC] The Nicomachean Ethics : [v, 1129a21-6b, at 172 of 
Thompson translation, revised by H Tredinnick, Penguin, 1976 

…Let us begin, then, by taking the various senses in which a man is said to be unjust. 
Well, the word is considered to describe both one who breaks the law and one who 
takes advantage of another, i.e. acts unfairly. Then evidently also both the law-
abiding man and the fair man will be just. So just means lawful and fair. 

…[1137a]…X. We have next to speak of Equity and the equitable, and of their 
relation to Justice and to what is just respectively. For upon examination it appears 
that Justice and Equity are neither absolutely identical nor generically different. 
Sometimes, it is true, we praise equity and the equitable man, so much so that we 
even apply the word ‘equitable’2 

[1137b].…  [2] …For equity, while superior to one sort of justice, is itself just: it is 
not superior to justice as being generically different from it. Justice and equity are 
therefore the same thing, and both are good, though equity is the better. 

[3] The source of the difficulty is that equity, though just, is not legal justice, but a 
rectification of legal justice. [4] 


