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WEEK 1 – INTRODUCTION; OVERVIEW OF LITIGATION SYSTEMS 
 
Studying Evidence 

- focus on the Uniform Evidence legislation scheme 1995 (replaced a series of 
state acts which built upon the common law)  

o looking at NSW legislation (Evidence Act 1995)  – not all state acts are 
identical  

o looking at case law that has interpreted the provisions  
- evidence – happens in the trial stage of dispute resolution  
- Rule-based law 

o challenge is being assessed with being right or wrong based on the 
rules  

o “black-letter” 
o will see undercurrents of social policy issues, things in relation to 

access to justice, efficiency, etc  
- Rules in unfamiliar context 

o evidence law found more in criminal law rather than civil  
- Fact-finding 

o this course is heavily focused on FACTS rather than law 
o what is the best way to determine the facts of a case? what are the best 

rules? have to consider these at the same time as considering justice 
and fairness 

o can rarely find the absolute truth in a case 
o the facts of a case is what the court determines the facts to be – goes 

onto the question of what can be proved?  
o what can be said by the parties/witnesses? what should be excluded 

from what they say?  
o giving directions to the jury to give little weight to certain things 

- Adversarial dispute resolution 
o Not ‘alternative’ dispute resolution 
o we best find the truth by having a contest by having adversaries which 

give their version of the truth – require them to test their versions 
through argument and questions – in the middle an independent and 
impassionate umpire (a judge) 

o ‘Football game’ analogy – 2 opponents, trying to outplay each other 
tactically with a referee in the middle that doesn’t tell them how to 
play, makes sure that the rules are being followed, the best team comes 
out on top  

o expensive, takes a long time, geared around the involvement of the 
professionals – it’s a tough system if your not represented  

o inquisitorial system  
 
Sources of law 

- Evidence 
o General law 

§ common law and (to an extent) equity  
§ procedures that are followed were developed by the courts  
§ we come across common law a lot be is coexists with the 

statute  



§ based on inherent and implied jurisdiction of the superior 
courts to  

o Evidence Act 1995 (NSW) 
o Uniform Evidence scheme 

§ SA, WA and QLD not part of the uniform scheme  
§ the states that do have the legislation have provisions that are 

relatively (but not exactly) the same 
§ the Cth evidence law applies in states even if they have not 

signed up to the Cth uniform scheme  
§ doesn’t operate as a code, just statute – repeals some of the 

common law 
• can also sometimes specifically leave a statute in place  

o No national uniformity 
 
 

Section 9 Application of common law and equity (NSW legislation) 
 
(1) This Act does not affect the operation of a principle or rule of common law or 
equity in relation to evidence in a proceeding to which this Act applies, except so far 
as this Act provides otherwise expressly or by necessary intendment. 

 
§ we are not touching common law unless a provision says so  

- approaches of the courts to the evidence acts  
o where the HC has not had the opportunity to make announcements on 

key provisions, the state appeal courts does so and these interpretations 
are usually different from state to state (e.g. between Vic and NSW) 

o Australian Law Reform Commission – have produced reports in 
relation to reviews on the evidence act  
 

Procedural v Substantive Law 
- Evidence is procedural or ‘adjectival’ law 

o substantive law establishes a right – this is not substantive law  
- What does this mean? 

o involves “Rules which are directed to governing or regulating the 
mode of conduct of court proceedings” (Mason CJ) 

- Law of the ‘place’ (substantive law) v law of the ‘court’ (procedural law) 
o e.g. an act of negligence in QLD heard in NSW – substantive law 

governed by GLD legislation, but procedural law governed by NSW 
legislation 

- Fundamental importance of due process, procedural fairness and access to 
justice 

o due process – clear and transparent rules in which the way your rights 
are to be used in court, open justice and fair trial  

o procedural fairness – knowing the case that a party is to meet, given 
the opportunity to present that case, to be heard in proceedings 

o access to justice – to me limited by unreasonable time limitations, 
access to necessary evidence, having a cost efficient system,  

- “Justice delayed is justice denied” 
o evidence tends to disappear  

 



Adversarial v Inquisitorial 
- these 2 systems are not completely separated 
- lets look at some stereotypes  
- civil law – proceedings between persons, but here look at it as a type of legal 

system 
- Civil law v Common law 

o Inquisitorial – usually associated with civil law  
o Adversarial – usually associated with common law  

- Civil codes v Case law 
o civil codes – structured conceptually, made up of many principles and 

rules which aim to cover the field, uses deductive reasoning, 
anticipated the problems that people would have, from the general laws 
to the particular 

o case law – developed by courts, no conceptual structure, inductive 
reasoning, move from the particular to the general, arises out of facts 
of cases  

- Legal norms v Precedent 
o precedent very important in the common law - not seen as much in the 

civil law system, more focused on maintaining a particular norm 
- Active v passive judiciary 

o more involved, asks questions, investigates themselves  
o dispassionate, not as involved  

- Court-driven v Party-driven litigation 
o court-driven – discovery is a matter for the court not really the parties,  
o party driven – what evidence to extract, which witnesses to call, what 

law to refer to 
- The adversarial system highlights: 

o Significance of trial – the climax of the process, pre-trial is to prepare 
for the trial  

o Centrality of oral evidence  
o Elaborate rules of evidence 

 
Adversarial v Inquisitorial 

- Advantages and disadvantages 
o Systemic v individual costs 

§ ours is generally cheaper for the state and therefore more 
efficient (judge doesn’t have to go around collecting all the 
evidence) 

o Individual autonomy v court control 
§ more autonomy in our system  

o Search for ‘approximate’ truth 
§ “truth” – courts are relying on augments that the parties put 

forward to the court 
o Search for efficiency and justice 

- Limited utility of system stereotyping 
o Internal diversity – lots of difference between these types of courts 

around countries 
o Systemic convergence  

 
 



Evidence – What is it?  
- Information that is available to a court to enable the court to decide upon 

disputes being heard in proceedings (whether those proceedings are civil or 
criminal) 

o great care is taken to ensure that the right information comes in front of 
the fact-finder (judge or jury – limited to criminal matters these days 
and limited civil matters) – the wrong information  needs to be kept 
away 

- Focus is on efficiency, reliability and justice 
o so the courts are not burdened with information that is not helpful  
o parties should not be put in jeopardy and prejudiced against by the 

court by having unreliable, questionable evidence against them  
- In saying this, it should be said that laws in relation to evidence should be able 

to establish clear aims of evidence law (there is disagreement but generally 
there are the aims of …) 

o Truth – to ensure “the rectitude or righteousness of decision making” 
(Bentham) 

§ the truth has a very limited and specific meaning  
§ Is the job of the fact-finder to find out the truth? to determine 

facts?  
§ courts are after the approximate truth – no obligation to seek 

the absolute truth  
§ has been said that trying to obtain justice can be very costly and 

time consuming 
§ sometimes court are able to determine the absolute truth, 

something that absolutely happened – the precise, objective 
truth  

• but that is not what they are designed to do 
o Discipline – to ensure veracity and reliability of evidence collection 

and gathering 
§ ensure certain kinds of evidence is not permitted  
§ e.g. forced admissions, illegally obtained evidence, improperly 

obtained evidence 
§ also means allowing the court discretion to exclude evidence  

o Protection – to ensure fair trial and access to justice 
§ parties (particularly in criminal proceedings) including 

witnesses are treated justly and fairly  
§ ensure a fair trial, opportunity to present evidence is not denied, 

protect relatives of defendants from being forced to give 
evidence, protect confidential information exchanged between 
lawyers and clients, privilege, to exclude evidence of prior 
conviction before that defendant is found guilty, to limit 
evidence about tendencies that the defendant might have which 
are similar to those in the evidence before the court, protect  
against the danger of self incrimination, allowing parties in 
certain circumstances to remain silent, etc  

o a lot of these rights and liberties have been entrenched in the law for a 
long time and evidence law aims to protect all of these rights  

§ to seek the truth in a disciplined way, while enforcing 
protections in order to ensure that justice is carried out  



Structure of Evidence Act 
- some of the underlying principles behind the evidence act  

o it is an attempt to achieve statutory uniformity of evidence law across 
Australia  

o it still relies on the common law and continues largely with the 
common laws concern to allow parties the freedom to adduce evidence 
and give courts the flexibility to determine the facts  

- the act deals with three main topics in relation to evidence  
- Adducing of evidence - the rules and principles relating to how evidence is 

presented in court, and the events that take place in the court room (Ch 2 of 
Act) 

o formal presentation of evidence in court 
o no evidence can be considered by the court unless it has been adduced 

properly and in accordance with the evidence act  
o most of the rules can be found in Chapter 2 – ‘Adducing Evidence’ 
o deal with topics such as the following  

§ competence of witnesses and the compellability of witnesses   
§ general rules about the giving of testamentary evidence  
§ deals largely with rules in relation of examination in chief and 

cross-examination and re-examination (if necessary) 
§ adducing of documentary evidence – evidence through 

documents (documents are usually seen as reliable, particularly 
if they are created routinely) 

§ adducing of other or so-called ‘real evidence’ – through 
experiments, demonstrations, views – evidence that the court 
can observe for itself  

§ matters such as judicial power to control proceedings, to 
control the questioning of witnesses, power of the judge to 
waive the rules of evidence, to give directions, to give 
permission or leave to adduce evidence or examine witnesses, 
etc  

§ who can give evidence and how they can give evidence  
§ the different ways evidence can be presented in court  

- Admissibility of evidence - the rules and principles for deciding what 
evidence can be taken into account by the fact finder (Ch 3 of Act) 

o even if evidence is adduced properly, it may still be inadmissible if it 
doesn’t pass certain important hurdles designed to test it’s reliability 

o this is where most of the difficult law is to be found – mainly in the 
case law that interprets these hurdles of admissibility  

o we are confronting a series of exclusionary rules through which we 
may be able to have the evidence admitted 

o these rules are found in Chapter 3 – ‘Admissibility of Evidence’ – deal 
with the following topics -  

§ relevance – first and most important hurdle – but how do we 
decide this? what tests? 

§ heresy – connected to all the other exclusionary rules, 
witnesses only allowed to tell the court what they saw and 
heard, not what anyone else said (exceptions) 

§ admissions – rules relating to admissions and their criteria  



§ opinion rule – a lot of evidence is merely a witnesses opinion 
and will not be admitted as evidence of the fact, an 
exclusionary rule (exceptions – sometimes courts require 
opinions)  

§ tendency evidence – may be evidence adduced that a 
defendant has acted in a similar way in the past, this can be 
damaging and will generally not be admissible unless a certain 
high standard is met  

§ coincidence evidence – the fact that 2 or more events are 
logically connected because of their similarities can be 
powerful evidence in criminal proceedings and will only be 
admitted (if relevant) where there are good reasons  

§ credibility evidence – credibility evidence is about the witness, 
can divert a courts attention from the real issues to be decided 
(the facts in issue) but why shouldn’t courts be allowed to 
know about the credibility of a witness? why shouldn’t the 
court know that a witness who is giving evidence about the 
facts in issue has a motive to lie or has bad eye-sight? this can 
have a very profound effect on their testimony and credibility – 
this kind of evidence will be excluded unless it is considered 
necessary to admit because of its importance 

§ character evidence – generally prohibited, it bears the risk of 
introducing irrational aspects to the decision-making, character 
is not a good indicator of whether someone has done something 
or not, however in particular controlled circumstances, 
evidence as to a persons character can be admitted and taken 
into account  

§ identification evidence – any evidence that positively 
identifies someone can be very powerful but there is a lot of 
risk, there are many reasons why people get identifications 
wrong, need to ensure that the wrong information isn’t 
presented to the fact-finder 

o this is a very large part of the evidence act 
o important for us to have a look at the act as a whole 

- Controls over evidence - how evidence is to be used once it is adduced and 
admitted (proof, judicial powers and discretions (various chapters of Act) 

o proof – standards, and ways that the evidence act allows for the 
facilitation of proof, these matters make it easier to prove things for the 
sake of efficiency, found in Chapter 4 – ‘Proof’ 

o judicial discretion – to exclude certain evidence or to rule on it’s 
limited use 

o mandatory exclusions of evidence – even though evidence may be 
relevant and admissible, it can still be kept away from the fact-finder, 
either because it is compulsory or because a judge may have the 
discretion to do so  

o power of judges to warn about the unreliability of certain evidence 
and to provide juries with information on how to handle certain kinds 
of evidence  

o introductory and technical matters also dealt with  



- go and have a look at the evidence act, look at the particular words that are 
used, look at provisions around provisions we are looking at – subsections will 
provide a lot of the twists and turns of the rules  

- Dictionary of Evidence Act 
 
Principles and purposes of Evidence Act 

- promotion of accuracy throughout the process  
- unless there is reliable evidence system, the public will loose confidence in the 

legal system – catastrophic for the rule of law 
- because most all court disputes involve disagreements about the facts, the law 

of evidence provides the means by which the evidence is presented and 
admitted for a courts consideration  

- ultimately the evidence act is about how facts are proved in court  
- Fact finding process based on rationality 

o logic and reason  
o concept of rationality is central and we will see this when look at 

relevance and exclusionary rules 
o there is fear of irrational consideration of evidence, particularly when 

juries are the fact-finders  
§ juries are ordinary people not trained in the law but historically 

in our adversarial system they have has a prominent role – the 
common law always thought that appealing to the common 
sense of the reasonable person is the best way of deciding if 
someone is telling the truth – if the wrong or unreliable or 
misleading evidence goes to a jury who is untrained there are 
inherent risks – is this true?  

o many of the exclusionary rules of admissibility arose with juries in 
mind  

o so the laws of evidence guard against irrational thinking and decision-
making 

o e.g. R v Young (1995) QB 324.  
§ a case where a jury in a double-murder trial used a Ouija board 

to channel one of the dead victims and learn about the identity 
of the murderer 

§ led to a retrial because of the irrational decision-making 
process by the jury  

o a more subtle example may involve something as simple as a 
photograph of a table that is tendered into evidence, and in that photo it 
shows allegedly stolen computers BUT the photo also shows a bong 
for the smoking of marijuana – is there a risk that a jury can come to 
an irrational decision based on that bong, which bears no logical 
connection to the facts in issue (the stolen computers)? 

o one example of one of constant tensions at various points of the 
evidence act, that is designed to guard against the irrational use of 
evidence, is the duty of courts to consider on one hand the prohibitive 
value of evidence against the risk of unfair prejudice of that same 
evidence – this is a balancing act!! 

§ importance of evidence v the evidence might pose a risk of 
unfairness to a defendant   

- Rational reasoning (W Twining – Rethinking Evidence 1990) 



o Twinning looks at the basis features of rationality and these are at the 
basis of the evidence act’s approach to the adducing and admissibility 
of evidence: 

§ making clear distinctions between questions of fact and 
questions of law  

§ making clear distinctions between questions of fact and 
questions of opinion  

§ making clear distinctions between questions of fact and 
questions of value  

§ also means understanding that the determination of facts 
(deciding what happened) is always a matter of probability, not 
a matter of absolute certainty  

§ legal reasoning, at leats in the common law system, is based on 
inductive reasoning – moving from the particular to the 
general, from specific incidents to broad generalisations – one 
of the characteristics of common law reasoning  

§ judgments in courts decisions are based primarily of common 
sense and rationality but may occasionally be supplemented by 
expert evidence where absolutely necessary  

- Court should have access to all relevant evidence 
o accessibility of evidence is central to rational decision-making  
o the evidence acts says this is the case in s 56 and that if evidence is not 

relevant it is not to be admitted (subsection 2) 
§ but as we already know, evidence that is relevant can still be 

considered inadmissible for other reasons  
 

56 Relevant evidence to be admissible 
 
(1) Except as otherwise provided by this Act, evidence that is relevant in a proceeding 
is admissible in the proceeding. 
(2) Evidence that is not relevant in the proceeding is not admissible. 
 

 
§ Unreliable evidence to be treated with caution 
§ Rationality may account for the public interest  

- another example on the reliance of rationality is that unreliable evidence is to 
be treated with caution – even where principles of rationality lead to  
conclusion that a piece of evidence may be relevance and admissible, it may 
still be subject to doubt where common sense and human experience raise 
such a doubt – especially where the fact-finder is a jury  

o e.g. when a child is a witness, of a person under the influence of drugs 
or alcohol – should the court refuse to admit the evidence? 

- sometimes rational treatment of evidence may be handled legitimately in a 
way that gives priority to the public interest  

o the evidence act acknowledges that in some certain cases, even 
evidence that is relevant and has high value and would otherwise be 
reliable, might be kept away from the process because there is a higher 
public interest/good at risk 

o e.g. the law of privilege can exclude often crucial evidence where a 
privilege is claimed – typically legal/client privilege  



o James Spigelman, “The Truth Can Costs Too Much: The Principle of a 
Fair Trial”, 2004  

§ former Chief Justice of the NSW Supreme Court 
§ too much damage will be done to professional relationships, 

family relationships, to the interests of small children, to the 
interests of national security, if the evidence was to be admitted  

§ where privilege applies, even the best evidence can be kept 
away because the cost to society would be too great to admit 
that evidence and upon the basis that certain relationships rely  

 
Types of Evidence 

- main thing we will be looking at is the process of admitting evidence to a 
court for consideration by the fact-finder 

- All items of evidence are subject to the same process and regardless of their 
weight or importance or probative value 

- Every piece of evidence, no matter how small or large, in order to be 
admissible, must be relevant and must in some way (no matter how large or 
small) tend to prove or disprove a fact in issue 

o we know that some items of evidence can be crucial to a case and these 
are obviously subject to great scrutiny, more objections, greater 
testing, etc  

o many other items are routinely admitted because they are not 
controversial  

o Consider these pieces of evidence: 
§ we have an eye witness who says she saw the defendant stab 

the victim in the stomach with a knife – this is clear crucial 
evidence and could sway the entire case against the defendant,  
even if it is not corroborated but it could be subject to vigorous 
cross-examination about the credibility of the witness in order 
to diminish the impact or weight of the evidence in the eyes of 
the fact-finder, it could also be subject to the judicial discretion 
to exclude or warn a jury abut how to handle that evidence   

§ on the other hand, you might have a piece of evidence whereby 
an eye witness says that the ambulance arrived at midnight – 
this may be crucial depending on the nature of the case but if it 
is simply recited in examination in chief in answer to a routine 
question, it would not be the subject of any question or cross-
examination at all – however it still has to be adduced properly, 
pass all the inadmissibility hurdles before it can be formally 
admitted 

o the point is that both pieces of evidence are subject tot eh same 
process,  

 
Types of Evidence we should become familiar with  

- Direct evidence 
o evidence given by a witness from personal knowledge – the witness is 

directly telling the court what they saw, heard or otherwise perceived 
for themselves  



o if the witness is credible, the fact-finder might accept the evidence in 
deciding whether the fact in issue exists or not – whether something 
happened or not 

- Circumstantial evidence 
o evidence about facts that are not directly about facts in issue  
o if the evidence is accepted and the witness is credible, the fact-finder 

must draw an inference(s) before they can decide whether the fact in 
issue exists or not  

o e.g. if a defendant is charged with murder and a witness gives evidence 
saying they saw the defendant buying a gun some weeks before the 
murder, these pieces of evidence are about facts that on their own do 
not prove the fact in issue (whether the defendant murdered the victim) 
but the fact-finder may consider that together these items of evidence 
enable the drawing of inferences that support the fact in issue  

o this type of evidence can be very important and powerful in aggregate  
§ e.g. Chamberlain v R (1983) 153 CLR 514.  

• Lindy Chamberlain was essentially convicted on the 
basis of circumstantial evidence – a series of facts that 
when put together allowed the fact-finder to draw 
certain inferences  

• argument: whether the drawing of the inferences were 
reasonable  

- Documentary evidence 
o evidence by which a witness gives testimony of the contents of a 

document  
o the contents contain information that is directly or indirectly related to 

a fact in issue  
o e.g.  written contract that provides evidence of it’s terms 

- Real evidence 
o referred to in the Evidence Act as ‘other evidence’  
o witness may give evidence for the existence if a thing, that the court 

can observe and experience for themselves  
o e.g. a knife found a the scene of a crime, any demonstrations 

experiments or views inside and outside the court room, as well as 
observations of witnesses doing things or wearing things in the court 
room 

 
Evidence Process 

1. If the evidence is relevant but subject to privilege or some other immunity 
(usually decided at pre-trial upon discovery etc) it is withheld and not 
available to the fact finder. 

o privilege – even if information considered crucial 
o would do damage to relationships that the community or the court 

values highly (e.g. confidentiality between lawyer and client) 
 

2. If there is no privilege issue, the question is whether the evidence is relevant 
(to a fact in issue). If it is not relevant, it is inadmissible. If it is relevant then 
it must meet the third challenge. 

 



3. The evidence must be adduced in accordance with the provisions of the EA 
and any common law principles or powers of the court and its rules. 

o adduced through testamentary evidence (witnesses) or documentary 
evidence or real evidence  

o for each there are rules of how and how not to adduce  
 
 

4. Does the evidence fall foul of any of the main exclusionary rules (eg hearsay 
or credibility) and – if so – may it be admitted under any of the statutory 
exclusions to those rules 

 
5. If it passes those hurdles and is otherwise admissible, the question then is 

whether the evidence is subject to a discretionary or mandatory exclusion. 
If it is not to be excluded for any reason, it may be admitted for the 
consideration of the fact finder. 

 
6. The final question is whether (even though it is available for the fact finder’s 

consideration) a warning should be given to the jury as to the reliability of 
the evidence. 

o or the way in which that information should be given as to the way the 
evidence should be taken and considered  

 
 

- it is only once these 6 hurdles are passed can the court can do its duty – the 
fact-finder can then decide whether to accept the evidence and determine it’s 
weight in accordance with the relevant burdens of proof and standards of 
proof required by the nature of the case  

- the structure of this unit is based on the structure of the trial  
o starting with basic systemic information and concepts about the 

evidence act and evidence in general  
o proceed by looking at the structure of the trial, fundamental aspect of 

trial and appeal, burdens of proof and the order of proceedings 
o looking at the powers of the court to control its own proceedings, and 

the powers of judges to limit and exclude evidence as well as issue 
warnings and providing information to juries 

o adducing of evidence, testamentary evidence, documentary evidence, 
real evidence, witnesses, examination in chief, cross-examination, etc  

o admissibility – exclusionary rules and their exceptions  
 
 
 
 
 
 
 
 
 
 
 
 


