
 

 
 



 

  



 

  



Homicide  
Murder 
I. Does the accused’s conduct satisfy the Actus Reus elements of murder under 

s18(1)(a) of the Crimes Act? 

A. Did the end of a human life occur? 
 
Beginning of life 

Common Law Position: Homicide can only be committed on a person who is ‘in being’ – R v 
Hutty 

o ‘Legally a person is not in being until he or she is fully born in a living state’ – Barry J 
in R v Hutty  

Statute Position: Only for murder 
o ‘Born alive if it has breathed, and… wholly born into the world whether it has an 

independent circulation or not.’ – s20 Crimes Act 1900 
o I.e. if charged under manslaughter, use Common Law position 

Unborn child is not a legal human being – Attorney General v T 
End of life  

A person has died where there has occurred – Human Tissue Act 1983 (NSW) S 33 
o An irreversible cessation of all function of the person’s brain; or 
o Irreversible cessation of circulation of blood in the person’s body 

For death of foetus: (s 4 Crimes Act 1900): Grievous bodily harm includes: 
o The destruction (other than in the course of a medical procedure) of the foetus of a 

pregnant woman, whether or not the woman suffers any other harm 

 

B. Did the accused commit an act/omission? 
 
Re Omissions - No general duty to prevent a crime – R v Instan 

o However - Duty to act may arise as a result of a family relationship – R v Russell 1933 – or 
undertaking to care for another unable to self care – R v Instan 

o Can be criminally liable for failure to take measure within one’s power to counteract self-
created danger – R v Miller 

• Where a duty to provide for in CL or statute, omission to act can amount to criminal conduct – R 
v Miller 

• Once the accused becomes aware of the danger he has created, a duty arises to take reasonable 
steps to counteract the danger – R v Miller  

 

C. Was the accused’s conduct voluntary? 
 
General Rules 
- The physical element must be acted voluntarily: ‘pursuant to the accused’s will, exerted with 

conscious control over the muscular contractions’ – Ryan v The Queen 
- Volition is presumed in the absence of contrary evidence (evidential burden on the defence, 

which then shifts to the prosecution BRD) – R v Falconer, Ryan, Bratty v AG for Northern Ireland 
- Whether the act was voluntary is a matter to be left to the jury – Murray v The Queen 
 
Involuntary acts  
(i) Accident - Falconer 
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