
TOPIC 3-Fiduciary Relationships 

 

1) Is there a presumption of an FR? 
2) Do the facts show the characteristics of an FR? (Fiduciary 

Principle) 
3) Has there been a breach of FR duties? 
4) Has the breach been vitiated by full disclosure and informed 

consent? 
5) What remedies are available? 

 

Introduction 

• Fiduciary relationships are, essentially, protective relationships imposed by equity to try 
to prevent or reduce abuse of one party by the other.  

• The protective nature of fiduciary relationships has meant that they are usually imposed 
in circumstances where the relationship is one of trust and confidence and one party 
relies upon the knowledge, expertise or judgment of the other.  

• It is not necessary for parties to be in any pre-existing contractual or other legal 
relationship for a fiduciary obligation to be imposed; all that is required is that one party 
be dependent 2upon the other.  

• The imposition of a fiduciary relationship ultimately depends on a detailed assessment of 
the particular circumstances of each case. 

• ‘Equity intervenes…not so much to recoup a loss suffered by the plaintiff as to hold the 
fiduciary to, and vindicate, the high duty owed to the plaintiff… Those in a fiduciary 
position who enter into transactions with those whom they owe fiduciary duties are under 
a heavy duty to show the righteousness of the transactions.’ (Maguire v Makaronis 
(1997) 188 CLR 449 at 465) 

 

Three questions for determining relief 

1: Is the relationship fiduciary?  There are well-established categories of fiduciary 

relationships, frequent categories of fiduciary relationships and circumstantial 

categories of fiduciary relationships (ie relationships which are proven to be fiduciary 

in the specific circumstances). 

2: What are the nature and scope of the fiduciary duties and have those duties been 

breached on the facts?  The established fiduciary duties are prescriptive in nature 

and are twofold involving (1) a duty to avoid a conflict of interest and (2) Duty to 

Account for any profit. 

3: What is the appropriate relief for the breach?  Fiduciary remedies (discussed in 

topic 4 include: an Account of Profit; Equitable Compensation; and, a Constructive 

Trust where the property can be Traced. 

 

What is a Fiduciary Relationship? 



• There is no comprehensive or set definition of a fiduciary relationship. 

• Supervises against the exploitation of vulnerable parties within a commercial/personal 
relationship 

• The relationships are generally distinguished by the following features:  
o vulnerability arising through trust, loyalty and confidentiality between the parties 

– the ‘golden thread’ 
o The fiduciary has undertaken to act in a representative capacity 
o The fiduciary has unilateral power to affect the weaker party 

• The weaker party legitimately expects that the stronger party will look after their 
legal/financial interests. 

 
The position has been well summarised by Mason J (as he then was) in Hospital Products 
Ltd v United States Surgical Corporation [1984] 156 CLR 41 at 54:  
 

The accepted fiduciary relationships are sometimes referred to as relationships of 
trust and confidence or confidential relations; viz trustee and beneficiary, agent 
and principal, solicitor and client, employee and employer, director and company, 
and partners. The critical feature of these relationships is that the fiduciary 
undertakes or agrees to act for or on behalf of or in the interests of that other 
person in a legal or practical sense. The relationship between the parties is 
therefore one which gives the fiduciary a special opportunity to exercise the 
power or discretion to the detriment of that other person who is 
accordingly vulnerable to abuse by the fiduciary of his position. 

 

• According to Mason J then, one of the most important features of a relationship 
attracting the fiduciary aspect is the ‘representative capacity’ which one party assumes.  

• Proof that actual trust or confidence exists is not a vital feature of these relationships. 
The distinguishing characteristic of a relationship which equity deems to be fiduciary is 
that its essence, or purpose, is to serve exclusively the interests of a person or group of 
persons. 

• Hence, within a trust relationship, the essence of the arrangement is that a trustee holds 
and deals with property in the interest of beneficiaries, and the purpose of a partnership 
is to conduct a business in the joint interest of the partners. 

 
 

• There is no need for a contract or formal legal relationship between the parties. A 
fiduciary relationship can be found from an agreement or implied from the circumstances 
– United Dominions Corp Ltd v Brian Pty Ltd. 

 

• A fiduciary relationship represents a protective shield imposed upon those parties within 
a relationship involving mutual trust and confidence 

o La Forest J (Hodgkinson v Simms): the law of fiduciary duties has always 

contained within it an element of deterrence 

• The fiduciary relationship is dependent upon an analysis of dominance. Where one 
person is capable of adversely affecting the interests of another because of their superior 
bargaining position, equity assumes what can be described as a ‘watchdog’ function and 
imposes strict obligations upon that person. 

• Not every relationship of trust and confidence has fiduciary obligations imposed upon it. 
Much depends on the individual circumstances. 

 
 
 

 



Duties of Fiduciaries  (Deane J in Chan v Zacharia) 
1. Duty to avoid a conflict of interest, or the significant possibility of such conflict 
2. Duty to account for any benefit or gain obtained or received by reason of or by use of the 

fiduciary position 
 

 

Common Features of a Fiduciary Relationship 

There are a number of hallmark features which indicate the existence of a fiduciary status 

within a relationship: 

✓ Relationship of trust and confidence 
✓ Understanding such that one party undertakes to act in the interests of another 

and assume power of that other 
✓ One party entrusting the other with some duty, information, property or other 

obligation 
✓ Weaker party being in a vulnerable and disadvantaged position and at the mercy 

of the stronger party 
✓ Reliance by the weaker party upon the stronger party to look after their interests 
✓ Mutual expectation that the parties will look after their reciprocal interests 
✓ Conferral of confidential information between the parties with a view to an 

impending relationship or within an existing relationship 
✓ Existence of a discretionary power in one party which may adversely affect the 

interests or proprietary rights of the other party 
 

Fiduciary relationships can be superimposed from contracts: John Alexander’s Clubs v 
White City Tennis 
 

The key aspects of fiduciary relationships are: (Sopinka J in Lac Minerals v 
International Corona Resources) 
 

1. The fiduciary has scope for the exercise of some discretion or power 
2. The fiduciary can unilaterally exercise that power or discretion so as to affect the 

beneficiary’s legal or practical interests 
3. The beneficiary is peculiarly vulnerable to the fiduciary holding that discretion 

or power (ie trust & confidence) 
 
 

LAC Minerals v International Corona Resources – CONFIDENTIAL INFORMATION  
• Facts: ICR gratuitously revealed exploratory mining information to LAC during pre-

joint venture negotiations.  When ICR were unable to obtain mining rights to the 
property, LAC took up the opportunity themselves, acting upon the ‘confidential’ 
information that ICR had offered during their negotiation talks.  Industry practice 
went against LAC minerals utilising such information however ICR had not 
protected itself. 

• Held: Confidential relationship had been breached but no fiduciary relationship 
existed. 

• Relationship was commercial in nature 
• Parties able to protect themselves with a confidentiality agreement so there was an 

absence of trust and confidentiality 
• Self-imposed ‘vulnerability’ not protected. 
• La Forest J dissented – felt trust and confidence arose on basis of communication 

of confidential information  
 

 



 
 

• La Forest J (Hodkinson v Simms): Fiduciary duties are to be regarded as a generalised 
duty by which the law seeks to protect vulnerable people in transactions with others 

o Vulnerability is the golden thread uniting fiduciary duty, undue influence, 
unconscionability and negligent misrepresentation 

o Whilst the fiduciary obligation carries a duty of skill and competence, the special 
elements of trust, loyalty and confidentiality raise a corresponding duty of loyalty 
 

• It is possible for a fiduciary relationship to be found to exist without the existence of these 
characteristics. Furthermore, the existence of these characteristics will not necessarily 
guarantee that a fiduciary relationship exists. 

• The existence of a contract does not necessarily preclude the enforcement of fiduciary 
obligations 

o La Forest J (Hodgkinson): the paradigm example of a contract raising fiduciary 
duties is the agency contract where the allocation of contractual rights and 
responsibilities necessarily gives rise to fiduciary expectations 

• Unilateral power will not raise fiduciary expectations if it is clear to the weaker party that 
they should act to look after their own interests 

o Finn: has the weaker party the right to expect the other will act in its interests or 
joint interests to the exclusion of others 

• Parts of a relationship (e.g. doctor and patient) may exhibit fiduciary characteristics 
o Breen v Williams: in some circumstances the dependency of the patient or the 

provision of confidential information may make the relationship between a doctor 
and a patient fiduciary in nature 

▪ She did not get the documents even though there was a fiduciary 
relationship 

• Doesn’t extend to the medical records  
o In dissent- because it can affect the personal interests it is 

a fiduciary  
▪ In any event, the scope was not wide enough 

 
A court may impose a fiduciary relationship upon a set of circumstances. 

• In all cases, the individual circumstances of the case are predominant in determining 
whether there is a fiduciary relationship 

• Whilst there are categories of presumed FR, these must be proven, and the scope of the 
relationship must be determined. 
 

Relevance of existing contract: Pilmer v Duke 

- In some situations, the pre-existence of a contract may preclude the need for fiduciary 

protection.  This issue was discussed by HC 

Pilmer v Duke Group Ltd (2001) 207 CLR 165 

- Facts: Accounting partners retained to prepare a report to shareholders of Kia Ora 

for the purpose of a proposed take over offer of Western United Ltd.  Partners 

report indicated that the takeover was fair and reasonable.  Takeover went ahead 

but price proved to be too high and Kia Ora – then Duke Group went into 

liquidation.  Alleged breach of fiduciary duty 

- Held: Majority (McHugh, Gummow, Hayne and Callinan) no fiduciary relationship.  

Partners were not agents and there was no ascendancy or dependancy.   



- The fact that there was a conflict between the appellants duty to supply an 

independent report and their ‘interest’ in suiting the directors wishes does not 

elevate the original ‘contractual’ duty into that of a fiduciary one.  Tort and contract 

already provided sufficient remedies in this situation. 

 

 

Presumed Categories of Fiduciary Relationship 

 

• Where it can be shown that the relationship between the parties is within one of these 
categories, it is presumed to be a fiduciary relationship. 

• The issue then becomes to determine the scope of that relationship, and resulting 
rights/duties. 

• Some traditional fiduciary relationships are created by the more or less free choice of 
both parties (e.g. partners, principal and agent, solicitor and client, priest and penitent) 
Other relationships arise by operation of law (e.g. trustee and beneficiary) 

• There are certain classical commercial areas where pre-established fiduciary 
relationships exist: 

o Trustee and beneficiary (all trustees are fiduciaries) 
▪ Implied automatic – very strong duties because vested with trust property. 

Applies to both express and constructive trustees. 
o Solicitor and client 

▪ Implied automatic – for the matters the solicitor acts for 
o Director and corporation 

▪ Implied automatic – director owes fiduciary duties to company – not 
shareholders. No conflict and no profit rule strictly endorsed 

▪ Regal (Hastings) Ltd v Gulliver 
o Partnerships 

▪ Implied automatic – covers both conduct of the business as well as sets 
▪ United Dominions Corporation v Brian Pty Ltd; Chan v Zacharia  

o Principal and agency relationships 
▪ Not automatic – may cover situations where agent holds a representative 

role and is therefore bound to put the interests of principal ahead of his or 
her own  

▪ McKenzie v McDonald 
o Employer and employee 

▪ Not automatic – will depend upon terms of contract of employment and 
fiduciary protection may only cover some aspects 

o Doctor and patient 
▪ No fiduciary relationship – unless doctor takes advantage of position. 

Usually covered by tort and contract 
o Professional advisor and client 
o Banker and customer 

▪ No fiduciary relationship – usually debtor/creditor relationship but may 
arise if special representative role assumed  

 
 

PRESUMED CATEGORIRES 

 



1. Trustee & Beneficiary 

• A FR will always exist between a trustee and a beneficiary of a trust. 
 
Meinhard v Salmon per Cardozo CJ 

‘Many forms of conduct permissible in a workaday world for those acting at arm’s length, 
are forbidden to those bound by fiduciary ties. A trustee iks held to something stricter 
than the morals of the marketplace. Not honesty alone but the punctilio of an honour the 
most sensitive, is then the standard of behaviour.’ 
 

• This will be strictly enforced – Keech v Sandford. 

• All trustees are beneficiaries because of the strong position of power they hold, having 

ownership of the trust property vested in them 

Keech v Sandford  

Facts:  

- Trustee held lease on trust and sought renewal in favour of beneficiary 

- When refused the trustee sought to lease in own favour 

Held: 

- A trustee, despite the fact that he was attempting to obtain the option in 

circumstances where the lessor had refused to ewnew for the benefit of the 

beneficiary, could not obtain the benefit of the option under a new lease. 

o Lord Chancellor (Keech v Sandford): ‘it is very obvious what would be the 

consequences of letting trustees have the lease on refusal to renew the 

censturi que use’ 

The rule 

o It is contrary to public policy from a trustee to claim that in obtaining the 

renewal of the lease he or she was acting in the interests of all persons 

interested in the old lease  

o May apply especially to Trustee/beneficiary relationship and not generally ie: 

trustee is a fiduciary incapable of making any gain whatsoever 

 

 

• Any profit arising from a breach will be held on constructive trust for the beneficiaries. 
The beneficiaries may also seek an account of profits from the trustee. 
 

• Deane J (Chan v Zacharia): there is an irrebuttable presumption that any rights in 

respect of a new lease were held by the appellant by the use of his position as a trustee 

of the previous tenancy and there is a rebuttable presumption of fact that any such rights 

were obtained by the use of his position as a partner in the dissolved partnership 

 
2. Joint ventures 



• Joint ventures are profit-making ventures set up between a group of persons who join 
together to generate a product, the profit of which is capable of being shared amongst 
the participants 

• Some JVs involve fiduciaries, others do not. This will depend on the form the JV takes 
and the content of the obligations that the parties to the JV have undertaken. 

o Mason, Brennan & Deane JJ (UDC v Brian): whether a joint venture constitutes 
a fiduciary relationship will depend upon the form which the particular joint 
venture takes, and upon the content of the obligations which parties to it have 
undertaken 

o Dawson J UDC v Brian): It is the relationship rather than the nature of the 
relationship which gives rise to fiduciary obligations 

• It is not necessary to draw up a formal agreement between the parties to constitute a 

fiduciary relationship, nor is it necessary to establish any consensual arrangement 

• A fiduciary relationship will ordinarily exist between prospective partners who have 

embarked upon a partnership or business or venture before any precise terms have 

actually been drawn up 

o UDC v Brian: Each participant was under a fiduciary duty to refrain from 

gaining any collateral advantage in relation to the proposed project without 

the informed consent of the other participants 

• The principles gleaned from the UDC v Brian case include: 

o A single joint venture can attract fiduciary duties 
o The non-existence of a completed partnership/joint venture contract will not 

preclude the creation of a fiduciary relationship, although the existence  of 
such an agreement makes it easier to see whether the rights raise issues of 
mutual trust and confidence 

o The partners/joint venturers may be fiduciaries at the stage when they are 
first embarking upon the project which ultimately is to form the basis for an 
agreement 

o A fiduciary relationship imposed at the early pre-agreement stage will require 
the parties to refrain from obtaining any collateral benefit without the full 
assent of all the joint venturers/partners 

United Dominions Corporation Ltd v Brian Pty Ltd 

Facts: 

- B and S Pty Ltd were joint venturers in land development projects financed by 

borrowings from UDC.  UDC claimed profits from property sale on basis of 

‘collateralisation clause’ which allowed land used for the joint venture to become 

security for loan.  B argued that the clause was in breach of UDC’s fiduciary duties 

as joint venturers. 

Held: 

- Participants did owe fiduciary duties towards each other and this included a duty to 
refrain from obtaining any collateral advantage.  UDC in breach by including the 
collateralisation clause without knowledge and informed consent of other joint 
venture participants. 

-  ‘[I]t is quite clear that a fiduciary relationship may arise during negotiations for a 
partnership, or for that matter a joint venture, before any partnership or joint 



venture agreement has been fully concluded, if the parties acted upon the 
proposed agreement as they had in this case. Whilst a concluded agreement may 
establish a relationship of confidence, it is nevertheless the relationship itself which 
gives rise to fiduciary obligations. That relationship may arise from the 
circumstances leading to the final agreement as much as from the fact of the final 
agreement itself.’ - DAWSON 

 

 
 

• Lac Minerals v Corona: information passed pursuant to a prospective joint venture 
is not necessarily protected by fiduciary duties 

o No fiduciary duty existed because Corona was not in a position of 
vulnerability 

o If Corona had placed itself in a vulnerable position by giving LAC confidential 
information, this dependency was gratuitously incurred 

• LAC Minerals was never asked to refrain from acquiring the property and Corona 
should have anticipated the possibility that LAC might do so 

• La Forest J (Dissent): a fiduciary relationship did arise because of industry practice 
and consequential vulnerability 
 

Parties Negotiating a joint venture: 

• A fiduciary relationship can apply to parties negotiating a joint venture proposal 

• Chirnside v Fay (NZ): the important aspect is not whether a joint venture has been 
established, but whether there was a relationship of mutual trust and confidence giving 
rise to an obligation of loyalty 

o Proposal was not a one-off dealing 
o Each had something to contribute 
o Each participant was looking for something from the other 
o Without mutual contributions, the venture would not have reached the point 

where it could be concluded 

• Chirnside v Fay (NZ): Fiduciary law serves to support the integrity and utility of 
relationships in which the role of one party is perceived to be the service of the interests 
of the other 

• Elias J (Chirnside v Fay (NZ)): the label joint venture may sometimes be used to 
describe what are, in fact,  separate businesses operating at arm’s length, with profits 
taken separately and directly by the participants instead of being realised by the venture 
itself 

o ‘Loss of chance’ is not appropriate to equity 
 

• The liability of defaulting fiduciaries to account for all benefits arises from the 
requirements of equity that fiduciaries must not place themselves in positions where their 
duties conflict with their own interests and must not obtain unauthorised profits from their 
position 

• Fiduciaries must remain financially disinterested in carrying out their duties 
 
 

3. Partnerships 

• Unlike the joint venture, the primary purpose of a partnership is the joinder of persons 
engaging in a common business undertaking for profit  

• Partners generally owe fiduciary duties to each other in relation to the conduct of, and 
the assets owned by, the business 



o This type of fiduciary relationship has been described as horizontal rather than 
vertical because it involves reciprocal obligations of trust and confidence between 
parties on a similar level rather than an obligation assumed by a stronger party to 
act solely in the interests of a weaker party (News v ARFL) 

• Fiduciary duties may arise prior to the partnership agreement or may be limited by such 
an agreement.- Chan v Zacharia 

• Fiduciary duties can continue even after the dissolution of a partnership – Chan 

• Duties post-partnership will generally be limited to dealings with the winding up of the 
partnerships 

 

Chan v Zacharia: High Court considered the consequences of a partnership winding up 

Facts:  

- Two doctors set up a medical practice in partnership with each other on premises 

initially leased only to one of them. 

- Some months after the partnership commenced the landlord granted both doctors 

a lease for 3 years, with an option to renew it for a further 2 years. 

- The partnership was dissolved before the 3 year lease expired.  

- Dr Chan (defendant) refused the request of Dr Zachariah (plaintiff) the join him to 

exercise the option to renew the lease.  

- Instead Chan entered into an agreement with the landlord to grant him solely a 

lease for 2 years.  

- The lease was awaiting execution by the landlord when Zachariah commenced 

proceedings.  

- The landlord’s agreement to grant the lease to Chan was made before the 

dissolved partnership had been wound up. 

- The defendant’s agreement to renew the lease did not result from the option to 

renew the original lease. 

- The agreement was entered into by the defendant after the dissolution of the 

partnership but before it was wound up.  

- Necessarily, the defendant and landlord reached agreement only after the 

expiration of the option to renew the lease. As long as the option remained 

exercisable the landlord could not grant a lease to the defendant only, but had to 

renew the original lease to both plaintiff and defendant pursuant to their option to 

renew the lease 

Issue: Did the parties continue to owe each other (more precisely to the dissolved 

partnership) fiduciary duties after the dissolution of their partnership but before its 

complete winding up? 

Held: 

o The appellant was bound to account in the winding up of the partnership 
assets as a constructive trustee for any benefit he received from the 
new lease 

o The partners became trustees of the legal rights as well as being partners 
in the partnership of which those rights were an asset 

o Each role involved the fiduciary obligation to act, in relation to the rights 
under the lease, in the interests of the dissolved partnership (not 
themselves) 



o Deane J: the appellant had subjected the performance of his fiduciary 
obligations to the pursuit of his personal interests 

 

• Partners may owe fiduciary obligations to one another in relation to the conduct of 
the partnership and in respect of the assets of the partnership 

• These obligations would endure beyond the formal dissolution of the partnership to 
cover matters involved in its winding up, although, where the partnership is dissolved 
by the death of one of the partners, the continuing partners do not become trustees 
for the estate of that former partner over such part of the profits of the business as 
are attributable to the use of the deceased’s share 

o The relationship between continuing partners and the estate of their former 
partner is more in the nature of a debtor and creditor relationship 
 

• Fiduciary duties between partners are not restricted to the partnership term and can 
arise pre-partnership where the parties are negotiating 

o Williams J (Fraser Edminston v AGT): a fiduciary obligation could arise 

prior to the existence of a completed partnership agreement 

o Williams J (Fraser Edminston v AGT): the issue to determine was whether 

mutual obligations of trust and confidence existed and on the facts it was 

clear that the pre-partnership negotiations involved such obligations 

 
 

Financial Advisors 

• It is important to construe any agreement between the parties in order to determine the 
scope of any duties that existed. 

• It has been held that a financial advisor did not have fiduciary duties towards a client, 
and that a breach of contractual or tortious duties did not necessarily mean that a conflict 
of interest as occurred – Pilmer v Duke Group Ltd (in liq) 

• Where such a conflict can be proven, remedies will generally lie in tort or under the 
common law rather than in equity 

 
 
 

4. Solicitor & Client 

• Due to the vulnerable position in which a client is placed in relation to the solicitor, there 
is usually a fiduciary relationship present. 

• A solicitor must act for the sole benefit of the client. They possess a duty to avoid all 
conflicts of interest that may arise. 

o Farrington v Rose, McBride and Partners: firm will beach conflict rules if it 

has an incompatible loyalty to conflicting parties 

• Solicitors are generally under fiduciary obligations to act fairly and openly with their 
clients. As an agent of their client, no solicitor can accept an engagement inconsistent 
with their duty to their (first) client with another (second) client, unless there has been a 
full disclosure and consent of the first client 

• If there is an actual or potential opposition of interests, a breach of fiduciary duty will 
arise unless consent is obtained- Farringtonn v Rose, McBride and Partners 

• The solicitor must act for the sole benefit of the client and has a duty to avoid all conflicts 
of interest 



• Fiduciary obligations of a solicitor will endure up until the relationship ceases or upon the 
termination of the retainer 

o Obligations of confidence will endure past dissolution 
o In certain circumstances, a lawyer will be restrained from acting against a 

former client even if the retainer has expired 
 

Farrington v Rowe, McBride & Partners 
Facts: 

- Client sought investment advice from a firm solicitor from which advised 
investment in another major client 

- Client brought an action in breach of fiduciary duty when developer went into 
receivership 

 
Held: 

- Firm could not discharge duty of loyalty to both clients 
- Fully informed consent required 
- Firm should have advised client to take independent advice 
- Fiduciary obligations end with end of relationship or retainer (superseded by 

confidentiality) 
 

 
Profits 

• The only profit a solicitor may make from a matter is their specified fee. This is strictly 
enforced – Boardman v Phipps (takeover of company by trust). 

 

 

5. Corporations 

• It is possible for corporations to owe fiduciary duties to third parties with whom they deal. 
The circumstances of the transaction and any agreements made are critical Hill v Rose 

• Commercial relationships are capable of being fiduciary relationships, but not always. 

• A careful analysis of the circumstances must be carried out. 

• Relevant factors include: (Hospital Products, Mason J) 
o Whether contractual duties included trust and confidence 
o Whether the agreement was made at arm’s length 
o Whether the agreement was made purely to achieve profits 

 

• Where a commercial agreement is at arm’s length and purely addressed at allowing the 
parties to make profits, it is unlikely to be a fiduciary relationship Hospital Products 

• Where there is an oral agreement, rather than a contract, a fiduciary relationship can 
exist. It must be shown that the relationship involves acting for others – even if it involves 
some personal benefit. 

• Tadgell J (Hill v Rose): a company and its controllers owe fiduciary obligations to third 

parties whom they have induced to invest in the company’s business 

• Failure to provide adequate information about its ownership and financial viability may 

breach he duty 

 

 

6. Director & Company 



• A director will generally owe fiduciary duties to the company as a whole (not to individual 
shareholders). 

• Duty is owed to the legal entity rather than the shareholders 

• Although the absence of any personal obligation between directors and shareholders is a 
characteristic of separate legal personality, where there is a very close relationship 
between a director and a shareholder and their dealings mean that the director has the 
capacity to affect the shareholders interests in a practical sense, there may be a FR.- 
Brunninghausen v Glavanics 

• A director who has fiduciary duties must not enter into engagements whereby they have 
a personal interest conflicting with the interests of the company whose interest they are 
bound to protect Regal Hastings Ltd v Gulliver 

• Even if the mere possibility of a profit from such activities, even if they are well-intended, 
will create liability for a conflict of interest – Regal Hastings 

o Need general consent of shareholders 
▪ At Annual General Meeting  

• Or extraordinary meeting of the shareholder  
 

Regal (Hastings) Ltd v Gulliver 
Facts: 

- Regal operated a cinema 
- Directors formed a subsidiary, HAC 
- The issued capital of HAC was 5000 pounds, representing 2000 shares at 1 

pounds to Regal, and 3000 to directors and their solicitor 
- HAC was intended to act wholly owned sub of Regal, however directors not willing 

to give personal guarantees 
- Regal lacked capital to purchase the cinemas – SO THE SOLICITOR AND 

DIRECTOR TOOK 60% OF SHARES 
- HAC acquired to cinemas and new company sold at profit 
- Regal management proceeded against ex-director for breach of duty seeking 

account of profits 
 
Held:  

- Held: HOL held that the directors owed fiduciary responsibilities towards Regal 
and that they had breached them because they had obtained shares by reason of 
their position as directors. 

- Lord Russell stated: 
- ‘The liability arises from the mere fact of a profit having, in the stated 

circumstances, been made.  The profiteer, however honest and well intended, 
cannot escape the risk of being called upon to account.’  

- Harsh decision – a consequence of introduction of a new management at Regal 
and the transaction operating as a company takeover. 

- HOL decision in Regal rejected by Canadian Supreme Court in Peso Silver Mines 
Ltd (NPL) v Cropper (1966) 58 DLR (2d) 1. 

- No profit and no conflict rule from Regal Hastings was specifically approved in 
Australia in Vadori v AAV Plumbing [2010] NSWSC 274 at [200] 

 

• Where a director acts for one company and then purports to act for a competing 
company, the second directorship would only be possible where the director had been 
excluded from all involvement in the first company by that company’s board and only 
acted in a nominal capacity 

• Viscount Sankey: no one who has duties of a fiduciary nature to perform is allowed to 
enter into engagements in which he has or can have a personal interest conflicting with 
the interests of those whom he is bound to protect 



• Whitehouse v Carlton Hotel: the only substantial motivating purpose for the allotment 

of shares in this case was the manipulation of voting power and thus breached the 

fiduciary duty 

• There is no defence of ‘no material difference’: Commonwealth bank of Australia v 

Smith 

• Factors favouring the existence of a fiduciary obligation on company directors include: 
o Shareholders’ dependence upon information and advice 
o Existence of a relationship of confidence 
o Significance of some particular transaction of the parties 
o Extent of any positive action taken by, or on behalf of, the directors to 

promote a particular transaction 
o Structure of shareholdings in the company 

 

Vadori v AAV Plumbing [2010] NSWSC 274 

• Does not matter that  

– fiduciary acted bona fide and in what he thought was the best interests of 

the beneficiary 

– No loss or profit for beneficiary 

– Profit where no conflict of interest 

• ‘Whether or not in this case the directors were aware of their duties to AAV or 

whether or not they thought they had done the right thing by AAV … is not to the 

point. As directors … [they] were bound by onerous duties and the failure to 

comply with those duties means that AAV has the basis on whcih to hold them to 

account for profits made by them in breach of duty, even if AAV itself suffered no 

damage. 

 

7. Principal & Agent 

• An agent will commonly owe a fiduciary agent towards their principal. However, not all 
agents are fiduciaries – Gibbs CJ in Hospital Products. 

• If an agent holds themselves out to ‘represent’ the principal it may be fiduciary 

• La Forest J (Hodgkinson): the principal and agent relationship is the paradigm fiduciary 
contract 

• In most instances, a principal reposes trust and confidence in her agent an expects her 
agent to look after her interest and act with loyalty 

• Fiduciary obligations will generally be imposed where the agent assumes a clear 
representative capacity 

 

McKenzie v McDonald [1927]: not all principal and agent relationships are fiduciary in 
nature 

o A widow sold her farm for a reduced price per acre to a real estate agent 

who adviser he that she would not receive a higher price, despite being 



unaware of current market values and the agent then sold his own 

Melbourne property for an overvalue.  

o Held: The agent in this case  was held to be a fiduciary and therefore 

accountable for the profit and the transaction re the farm could be set 

aside.  Dixon JA concluded that the estate agent held fiduciary duties 

because he had specifically assumed the function of advising and assisting 

the widow in a difficult situation and in this position of confidence, fiduciary 

duties arose.  

 

• Where an agent receives property for investment, sale or safe custody, they are a 
trustee of that property (and thus a FR arises). 

• Where an agent merely collects rent or debts, and may receive a small commission, 
generally they are not a fiduciary. 

• Where the agency is of such an exceptional character that reveals a relationship of 
particular trust and confidence, a fiduciary relationship may be imposed – eg 
Commonwealth Bank v Smith. 

• Where the agent’s position gives them intimate knowledge of the difficulties, value of 
property, confidential information, etc, a FR is likely to be imposed – McKenzie v 
McDonald. 

• Any secret commission or secret bribe gained by an agent in breach of their fiduciary 
duty is held by the agent on constrictive trust for the principal – Attorney-General (Hong 
Kong) v Reid. 

• As soon as the commission/bribe is received it is held on constructive trust. Any 
decrease in the value of the commission/bribe must be rectified by the fiduciary. 

• A real estate agent may, on occasion, owe agency responsibilities to a purchaser, not a 
vendor 

 

Soulos v Korkontzilas (Canada): agent who gratuitously agreed to act for the plaintiff in 
investigating land that the plaintiff wanted to purchase. Agent approached vendor, said to 
the purchaser he would make enquiries, purchased himself 

o McLachlin J (Soulos): three grounds for the imposition of a constructive 
trust to the purchaser: 

▪ Breach of fiduciary duty 
▪ Receipt of assets as a direct result of the breach of fiduciary duty 
▪ Deprivation of the beneficiary of an opportunity to acquire the asset 

as a result of the breaching fiduciary’s acquisition 
o Her Honour noted that constructive trust was an important remedy to 

support breach of fiduciary duty in this situation because an unfair result 
would ensure without suc a trust and equitable remedies are flexible, their 
aware being based upon what is just in all the circumstances of the case. 

o “if real estate agents are permitted to retain properties which they acquire 
for themselves in breach of duty of loyalty to their clients provided they pay 
market value, the trust and confidence which underpins the institution of 
real estate brokerage will be undermined” 

 
 

 
 

 

8. Employer & Employee 



• Given the fact the employment relationship is generally regulated by contract, the 
applicability of fiduciary responsibilities will depend upon the particular circumstances 

• If an employee is in position of trust and responsibility may be under fiduciary obligation 
to carry out duties propertly 

• Attention should be given to the character of the employment, as well as the nature and 
extent of the obligations imposed upon the employee. 

• If the employee has a high degree of trust invested in him and can act with discretion, 
without supervision, the potential vulnerability of the employer is heightened (Distronics 
v Edmonds) 

o Reading v R: a fiduciary relationship can exist wherever the plaintiff entrusts 
to the defendant property, including intangible Consideration must be given to 
the nature of the employment, especially where there is an employment 
contract in place. 

o  entrusted employee with uniform and its intangible attributes which were to 
be used in the interests of the Crown only 

o Crown retained profits made by the employee whilst they were wearing the 
uniform 

• Where an employee is in a position of trust and responsibility, they may be under a 
fiduciary obligation to carry out those duties properly. 

• Where there is high degree of trust and confidence placed in an employee, or possesses 
a discretionary power that may be exercised without supervision, the vulnerability of the 
employer is increased and a FR is more likely to exist – Distronics Ltd v Edmonds. 

• Where an employment relationship is covered by an employment contract, the terms of 
that contract may prevent the imposition of a fiduciary duty upon the employee if they are 
entitled to act in their own interests – Francis v South Sydney District Rugby League 
Football Club. 

• Conduct which contradicts employee duty or duty to and interest of employer 

• ‘… incompatibility, conflict, or impediment or be destructive of confidence. An actual 
repugnance between his acts and his relationship …’ 

• Ceases with termination of employment 

• Mere employment does not necessarily import fiduciary duties: question of fact 

• Common law fidelity does not require avoidance of conflict of interest 

• Contract must be closely examined to determine if fiduciary duty superimposed on 
fidelity eg nature and scope of duties and responsibilities, knowledge and value 
judgment involved in role (Investa Properties Pty Ltd (No 7) v Nankervis) 

• Employees with high degree of trust, discretion and autonomy 

• Reading v R: Crown entrusted employee with uniform and its intangible attributes which 
were to be used in the interests of the Crown only 

o  
 

 
Scope of FR 

• Fiduciary obligations may only apply to the aspects of the employment relationship that 
involves trust and confidence. 

 

 

 

 

 



 

 

 

 

 

 

 

Commercial Relationships 

• Fiduciary obligations may also be imposed onto parties who are not within the classic 
categories of relationships: 

o Nature of relationship is contractual and involves trust and confidence 
o Relationships that are commercial and at arm’s length are unlikely to be fiduciary 

in nature, but may be fiduciary if a party is acting for their benefit and the benefit 
of the other party 

o If there is a non-contractual arrangement but there is conduct in anticipation of 
the agreement, fiduciary obligations may exist 

o Fiduciary duties can exist even if the relationship between the two parties has 
dissolved 

 

Hospital Products v USSC:  Courts generally state that, if a person enters into an 
agreement in order to make a profit, it is inappropriate to impose fiduciary obligations 
which alter the character of the agreement to the extent that all profit is held on trust 
 
Facts: USSC (Plaintiff) was an American company specializing in surgical stapling 
instruments. Blackman, who had been a product manager of USSC, visted Aus and 
ascertained that USSC’s products had not been patendted in Aus. He was appointed as 
sole distributor of products in Aus. He formed a company, HPI, initially to sell the plaintiff’s 
products, but ultimately to manufacture products closely resembling USSC’s and pass 
them off as products of that company. Blackman terminated the distributorship with USSC 
and went out into direct competition with that company, both in Aus and USA. USSC 
claimed that Blackman was in breach of fiduciary duties and sought an account of profits 
 
Held: 

o Gibbs CJ, Wilson & Dawson JJ: certain factors indicate that no relationship 
exists 

▪ Strong bias against importing equitable fiduciary principles into 
commercial cases 

▪ Distributorship agreement was a contract freely entered into by the 
parties negotiating at an arm’s length and on equal footing 

▪ HPI undertook to act in its own interests, not USSC’s and USSC was 
not a powerless or weaker party 

▪ HPI was permitted by the plaintiff to make a profit and to control the 
level of sales 

▪ ‘…the fact that the agreement between the parties was of a purely 
commercial kind and that they had dealt at arm’s length and on an 



equal footing has consistently been regarded by the Court as important, 
if not decisive, in indicating that no fiduciary duty arose.’ – GIBBS 

▪ ‘…In truth every such transaction must be examined on its merits with a 
view to ascertain whether it manifests the characteristics of a fiduciary 
relationship.’ - MASON 

▪ ‘To invoke the equitable remedies sought in this case would in my view 
be to distort the doctrine and weaken the [fiduciary] principle upon 
which those remedies are based. It would be to introduce confusion 
and uncertainty into the commercial dealings of those who occupy an 
equal bargaining position in the place of the clear obligations which the 
law now imposes upon them.’ - DAWSON 

▪  
o Mason J (Dissent): this analysis recognises that relationships should not be 

examined in polar extremes for the purpose of equitable fiduciary obligations 
▪ MASON did not accept that fiduciary obligations were incompatiable 

with commercial activity. He found that HPI owed USSC a limited 
fiduciary obligation to protect the latter’s Australian product goodwill. 
His Honour noted that the obligation to act in the interests of another is 
the foundation of the fudicary relaotinship ‘even if it be subject to 
qualifications, including the qualification that , in some respects the 
fudicuary is entitled to act by reference to his own intersts;. This means 
a relationship may be partially fiduciary, but that parties are entitled to 
act in their separate interests in other respects of the relationship. 

▪ Equity has jurisdiction to punish a fiduciary for misconduct by making 

that fiduciary account for more than was actually received as a result of 

the breach of fiduciary duty 

 

 

John Alexander’s Clubs Pty Ltd v White City Tennis Club Ltd 
• In many situations, the contractual terms may negate the presence of a fiduciary 

relationship 
 
Facts: WCT operated a tennis club.  Entered into contract with JAC whereby JAC would 
try to get an option to purchase part of the land on which tennis club located from SGS.  
JAC agreed that if successful, it would exercise the option for WCH and WCH would grant 
a 99 year lease back to JAWCC (both WCH and JAWCC were companies to be formed by 
JAC).  Following this, 3 agreements entered into with JAC where JAC or its nominee were 
granted an option to purchase.  Instead of exercising the option for WCH – JAC exercised 
it for its nominee – Poplar and ignored the contract.    
 
Held: French CJ, Gummow, Hayne, Heydon and Kieffel JJ held no fiduciary relationship 
existed between JAC and WCT.  Their Honours felt that the existence of fiduciary 
obligations faced a ‘fundamental difficulty’ – that being that the contract had evolved over 
time and was subject to recipient responsibilities which imposed contractual but not 
equitable responsibilities and fiduciary responsibilities should not conflict with this. 
 
The majority --- “The only vulnerability of the Club was that which any contracting party 
has to breach by another. The only reliance was that which any contracting party has on 
performance by another. If JACS committed any breach of contract, it was quite open 
about it. If the Club could have established that JACS was in breach of contract, it had an 
ample array of contractual remedies to protect itself. It chose not to do so. It spoke of the 
difficulty of a social club giving an undertaking as to damages, and of the inutility of 
damages to a social club which wishes to continue its past activities in a new guise on the 



same site. It also said that monetary remedies against impecunious companies like JACS 
and Poplar were worthless. These factors do not justify converting the contractual 
relationship between JACS and the Club into a fiduciary relationship.” 
 

 

Howard v Commissioner of Taxation (2014)  
• Facts: Howard received a share of an award of equitable compensation made by 

the Victorian Supreme Court relating to Distronics Ltd, a company of which 
Howard was a director. The FCAFC rejected Howard’s argument that he received 
the compensation award as a trustee of Distronics, and held that the award was 
assessable income in his hands. 

• The Court held that Howard did not receive the equitable compensation as a 
fiduciary. As such, the money was assessable income.  Could not claim fiduciary 
status for the purpose of avoiding taxation.  

• High Court warned against the ‘overbroad assertion of fiduciary duties, uninformed 
by a close consideration of the facts and circumstances of the particular case.’ 

 

 

Korda v Australian Executor Trustees (SA) Ltd 
- Intention to create a trust (and generate strict fiduciary responsibilities) depends 

upon a strict overview of the commerciality of any contractual arranagement 
- It is insufficient to just point to perceived intention 
- French CJ treated the scheme as being ‘at least analogous’ to a multilateral 

agreement between all the parties (at [51])  
- The creation of a trust (and fiduciary duties) might be commercially advantageous, 

but it did not reflect the joint intention of the promisors and promisees 

 
 

• Banks normally owe only contractual and statutory obligations to their customers 

• Exceptionally, however, a customer may rely on a bank for professional advice and 
assistance to a degree which justifies a court that the bank owes a duty of loyalty to the 
customer 

• Commonwealth Bank v Smith: Bank manager owed a fiduciary duty towards the 
Smiths and that duty had been breached 

1. The Bank manager was acting as the bank manager and as financial adviser to 
the Smiths 

2. Where a bank manager creates in the customer the expectation that it will 
provide financial advice, that manager may be held to owe fiduciary duties 

3.  

• Relationship of stockbroker and client may also occasionally cross the line into the 
fiduciary status 

1. Daly v Sydney Stock Exchange: a firm of stockbrokers owed fiduciary duties to 

the plaintiff because it had offered investment advice and had failed to disclose 

its financial position 

• Fiduciary obligations may also be imposed on a party where the criteria for the 

imposition of fiduciary duties has not been satisfied  

1. Chase Manhattan Bank v Israel-British Bank: although equitable property 

found to exist, this decision has been criticised because it imposes a fiduciary 

relationship retrospectively 

Personal Relationships 



Family relationships 

• Where one member of a family assumes responsibility for the money or other property of 
another member, the degree of trust may be sufficient to create fiduciary relationship 

• Breen v Williams: the relationship between practitioner and patient who seeks skilled 
and confidential advice and treatment is a fiduciary one 

1. The status of Canadian decisions on the fiduciary status of family and other 
personal relationships remains doubtful 

 
Aboriginal people 
 

• Paramasivam v Flynn: Full Federal Court disapproved of the Canadian decisions and 
concluded that the protection of parental duties was within the preview of tort rather than 
contract 

• Toohey J (Mabo v Queensland): suggested that a government may breach a fiduciary 
duty if it introduces legislation, the effect of which is adverse to the interests of the native 
title holders 

• Abadee J (Williams v Minister of Aboriginal Land Rights)(NSWSC): fiduciary 
principles only extended to the protection of economic interests and personal 
relationships are usually given adequate protection in tort and contract law 

• O’Loughlin J (Cubillo v Commonwealth): no cause of action exists because the 
losses sought to be protected were psychiatric and cultural rather than economic in 
nature, and fiduciary principles should not be applied in circumstances where the 
conduct complained of is within the application of tortuous principles under common law 

1. Justification for this restriction is that tort law is a preferable avenue for recovery 
2. Conversely, it is arguable that fiduciary obligations protect the vulnerable, the old 

and the dependant from exploitation by a dominant party, i.e. beyond tort 
3. In negligence and contract the parties are taken to be independent and equal 

actors concerned primarily with their own self interest 
 

• The essence of a fiduciary relationship, by contrast, is that one party exercises power on 
behalf of another and pledges himself to act in the interests of the other 

• Personal relationships, particularly those involving children, are often relationships of 
power 

• La Forest J (Hodgkinson): the relative degree of vulnerability does not depend on 
some hypothetical ability to protect one’s self from harm, but rather on the nature of the 
parties’ reasonable expectations 

 
 

 
 
 
 

 

 

 

 



 

 

 

 

 

 

Nature of Fiduciary Obligations 

 

• Not to enter into agreement in which he has or can have a personal conflict or which 
possibly may conflict, with the interest of those whom he is bound to protect 

o Aberdeen Railway Co v Blakie Brothers 

• The propensity to be swayed by interest causing prejudice: Bray v Ford 
 

• The duty is strict 

• No defence to argue that non-disclosure made no material difference (CBA v Smith)  

• The precise nature and scope of fiduciary obligations will depend on the particular 
relationship in question. 

• Fully informed consent – not induced consent (Consul Developments Pty Ltd v DPC 
Estates Pty Ltd (1975)) 

• Disclosure of: 
o All material facts and information 
o Facts known to the fiduciary 
o Facts the fiduciary ought to have known 

• Not required: 
o Facts fiduciary not aware of but prudent person wold have discovered on enquiry 

(BLB Corporation of Australia v Jacobsen (1974)) 
 

• Deane J outlined the scope of the fiduciary duties.  They can be summarised as 
follows: 

 

• Not all actions that are carried out by a fiduciary are carried out in the course of 
performing fiduciary duties. These actions are outside the scope of the fiduciary 
relationships; they cannot constitute a breach, and are not accountable for any profit.  

• Determining the scope of the fiduciary’s powers is a question of fact in each case.  
For example, a company director who is a fiduciary is not liable to the company 
for any private property purchases made or private investments entered into. In 
order to determine what is private, some consideration must be given to the 
nature of the business carried on by the company and the similarity of the 
business to the investments or transactions entered into. 
 

• Once it is determined that a transaction comes within the scope of the fiduciary’s powers, 
it is necessary to consider whether that transaction does in fact constitute a conflict of 
interest.  

 
 

Duties of a fiduciary 



• Deane J (Chan v Zacharia): two situations giving rise to a duty to account: 
 

1: A fiduciary must avoid a conflict of interest.  Conflict of interest can arise in 
three situations: 
2. where a fiduciary enters into a transaction which constitutes a direct conflict; 
3. where a fiduciary enters into a transaction in which there is a substantial 
possibility of a conflict and 
4. where a fiduciary acquires knowledge or information during the course of 
acting as fiduciary and makes a profit from it and 
5. A fiduciary must account for all profits flowing from any conflict  
 

• Deane J  (Chan): the principle of equity is that a person who is under a fiduciary 
obligation must account to the person to whom the obligation is owed for any benefit or 
gain: 

▪ Which has been obtained or received in circumstances where a conflict or 
significant possibility of conflict existed between the fiduciary duty and the 
personal interest in the pursuit or possible receipt of such a benefit or gain; or 

▪ Which was obtained or received by use or by reason of his fiduciary position or of 
opportunity or knowledge resulting from it 

 
• Stated comprehensively, the duties of a fiduciary are as follows: a person who is under a 

fiduciary obligation must account to the person to whom the obligation is owed for any 
benefit or gain which has been obtained or received, in circumstances where a conflict, 
or significant possibility of a conflict, between personal interest and fiduciary duty exists 
in the pursuit or possible receipt of such a benefit or gain, or which was obtained or 
received by use or by reason of their position or of opportunity or knowledge resulting 
from it.  

• The general standard of loyalty, good faith and avoidance of a conflict of duty and self-
interest must be tested in each case.  

• It is also very clear that there is no general obligation to act in the best interest of the 
beneficiaries under a fiduciary relationship in the absence of a trust relationship. This is 
discussed extensively in Breen v Williams (1996) 186 CLR 71. 

 
Breen v Williams 
Facts: 

• In 1977 the appellant, Ms Breen had an operation, medically referred to as a 
bilateral augmentation mammoplasty, which involved the insertion of a breast 
implant made of silicon gel.  In 1978 Ms Breen consulted the respondent, Dr 
Williams, and he performed an operation to compress the breast capsules.  Dr 
Williams was not the doctor who performed the initial breast implant surgery.  After 
this operation Ms Breen had limited correspondence with Dr Williams apart from 
discussing the possibility of removing the implants and considering other unrelated 
medical conditions.  In 1984 another plastic surgeon, Dr McDougall, performed 
surgery to remove silicone gel leakage in the left breast and corrective surgery to 
the right breast.  In 1993 Ms Breen decided to join a class action in the United 
States against the manufacturer of the breast implants, claiming that they were 
defective and seeking a damages payout.  In order for the appellant to join this 
litigation  she had to file medical records with the United States court before 1 
December, 1994.  Consequently, the appellant sought access to the medical file 
held by the respondent, Dr Williams.  The respondent refused unless the appellant 
gave an undertaking releasing him from any legal claim that might arise in relation 
to his treatment.  Ms Breen refused to give such an undertaking.   

Held: 



• Brennan CJ, Gaudron, McHugh, Dawson, Toohey and Gummow JJ held that 
Dr Williams owed no fiduciary duty to the appellant to provide access to the 
medical records. 

• Brennan CJ held that the fiduciary principle does not govern every aspect of a 
fiduciary’s conduct.  In the doctor-patient relationship the doctor has ascendancy 
over the patient and the patient reposes trust in the doctor.  But there is no basis 
for a claim against the doctor, as the doctor has neither procured an advantage for 
himself, nor taken advantage of his ascendancy.  Thus, there is no breach of 
fiduciary duty even though the relationship itself may, because of its inherent 
character, may attract the principle. 

• Gummow J held that the relationship was fiduciary – because of capacity to affect 
personal interests but failing to provide access to files did not constitute a conflict 
of interests because duties were proscriptive in nature. 

 

 

• Breen v Williams: fiduciary obligations are proscriptive (negative) and not prescriptive 
(positive) 

• Equity has imposed draconian standards on fiduciaries in order to discourage disloyalty 
and to encourage fiduciaries to promote their beneficiaries interests actively 

o A fiduciary can be held liable even if he has acted in good faith and has made a 

profit for the beneficiaries as well as deriving a personal benefit 

 

Farah Constructions Pty Ltd v Say-Dee Pty Ltd 
• Facts: Say-Dee and Farah entered into a joint venture to develop property in 

Burwood.  Following purchase, the development application was rejected because 
site was too small.  Mr Elias (controlled Farah) wife subsequently acquired 
adjacent properties in their own names or in companies controlled by them.  Say-
Dee argued a duty to disclose to them an opportunity to acquire adjacent property. 

• Held: Gleeson CJ, Gummow, Callinan, Heydan and Crennan JJ held that a duty to 
disclose the information did not form a part of the fiduciary principle. Significantly, 
however the information about the Councils attitude came to Farah in its fiduciary 
capacity and the opportunities outlined were not open to Farah to exploit, 
consistently with its fiduciary duty, unless Say-Dee gave its informed consent.  To 
exploit those opportunities without informed consent ‘would be to place Farah in a 
position of conflict between its self-interest and its duty to Say-Dee.’ Hence, whilst 
Farah was not under an obligation to disclose the opportunities to purchase the 
adjoining properties, Farah could not exploit those opportunities absent the 
informed consent of Say-Dee as to do so would be to place itself in a position of 
conflict of interest and duty. 

•  

 
 

• Any information, opportunity or knowledge that the fiduciary obtains during the course of 
acting as a fiduciary, or in his or her fiduciary capacity, which is used to obtain a 
subsequent gain will result in the gain being accountable 

• Any conflict or significant possibility of a conflict, where a fiduciary has put personal 
interests ahead of those of his beneficiary, will result in a breach 
 

Boardman v Phipps (approved by Murdoch v Commissioner of Taxation): solicitor to a 
family trust and a beneficiary bought more shares in a company to obtain a majority 
shareholding 
Facts: 



• B was a solicitor to the trustees of a deceased estate holding 8000 of 30,000 
issued shares in L & H Ltd. B discovered that the shares in L&H were considerably 
undervalued and improved if the company was reorganised. B and T decided to 
acquire the outstanding shares in the company. They also solf off some loss 
making activities and made profits in the process. Two of three trustees were 
informed of that proposal and approved.  The third trustee was senile and was not 
consulted.  It was not open to the trust to invest further in L&H as such shares 
were not an authorised investment.  Court approval could have been sought but 
would not have been given while the investment looked speculative. B claimed to 
be representing the trust and, in the process, learnt  about the financial position of 
L& H.  Before the final takeover offer was put, B acquired the consent of the 
beneficiaries.  The takeover was successful and assets of were liquidated and 
capital dividends were paid out. Proceedings for breach of fiduciary duty were 
brought against B and T, claiming that they held the shares in L&H, and any profit 
as constructive trustees. 

 
Held: House of Lords held by majority (Hodson, Guest and Cohen, (Viscount Dilhorne in 
dissent) that B and T owed fiduciary duties to the trust and had breached them by 
acquiring the shares and making profit. 

• B and T had placed themselves in a position where they obtained knowledge of an 
opportunity to make a profit. 

• They had used information – which was trust property to make a private gain and 
they had obtained this information because of their position as the solicitor to the 
trust.  As such, any gain they made from this information was accountable.  This 
meant that the breach arose from the ‘possibility’ of a conflict of interest.  B could 
have been asked to advise on whether the trust should seek leave of the court to 
acquire further shares. 

• B and T had acted honestly so were allowed their expenses.    
Does the operative part of the fiduciaries relationship with new property affect the 

scope of their duties?  

•  
 

 

Who should give consent? 
Solicitor: 

• Phipps v Boardman [1967] 2 AC 46 
– unanimous consent of the trustees - at 759 per Lord Upjohn 
– consent of beneficiaries – at 744 per Viscount Dilhorne & Lord Cohen  
– consent of the beneficiaries when solicitor was in a fiduciary position in 

relation to the trustees, and, through them, in relation to the beneficiaries 
 
Director 

– Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134 
– resolution of shareholders at a general meeting of the company 

• HOWEVER 
– Queensland Mines Ltd v Hudson (1978)  18 ALR 1 
– Director participated in board decision  
– PC: upheld as valid 

• Correct  - fiduciary relationship to company and not its shareholders 
• Problematic - consent by participation (fiduciary cannot induce the 

consent - Consul Developments ) 
 

 



Conflict of interest 

 

• Quite obviously, a conflict of interest occurs whenever the fiduciary makes a gain.  

• The conflict exists because the fiduciary cannot act in the best interests of the person 
they are representing if they are at the same time acting for their own interests in making 
the gain. Any gain that is made must be accounted for by the fiduciary; this requirement 
encompasses the obligation to account for any profits. 

 
Benefits derived by fiduciary to the exclusion of another 

• The nature of the duty to avoid a conflict of interest was carefully examined by Deane J 
in Chan v Zacharia.  

• In that case, Deane J held that a conflict of interest can occur in a number of situations. 
Where an actual gain has been made as a result of entering into a transaction as a 
fiduciary, the fiduciary is in conflict and must account. In this context, the gain needs to 
have been made by reason of the fiduciary position or as a result of some knowledge 
flowing from it.  

o Stated comprehensively in terms of the liability to account, the principle of equity 
is that a person who is under a fiduciary obligation must account to eh person to 
whom the obligation is owed for any benefit or gain  

▪ (i) which has been obtained or received in circumstances where conflict or 
significant possibility of conflict existed between his fiduciary duty and his 
personal interest in the pursuit or possible receipt of such a benefit or gain 
or (Breach of undertaking) 

▪  (ii) which was obtained or received by use or by reason of his fiduciary 
position or of opportunity or knowledge resulting from it. (Misuse of 
position) 

 
Breach of Undertaking:  Cases in which a fiduciary is not to derive a profit or benefit 
that should have gone to the person to whom fiduciary duties are owed 

- interests conflict with those of the person whose interests they are bound to protect 
- Fiduciary acting within scope of undertaking cannot enter arrangement in which 

interest conflict or potentially conflict 
o ‘real sensible possibility’ (Boardman) 

- Phipps v Boardman (see pg 76-77) 
o Information obtained by Boardman trust property 
o Conflict or possible conflict between Boardman’s interest and duty requiring 

prior informed consent 
 

- Clark Boyce  
o Solicitors acted for woman who mortgaged her property to cover sons debts 

and also for son 
o Numerous disclosures of potential conflict to mother and son and advised 

mother to obtain independent legal advice 
o Mother claimed breach of fiduciary duty that they did not advise on wisdom of 

transaction 
o PC Held: 
o Rejected claim; solicitor’s duty only to giving legal advice 

 
Misuse of Position:  Cases in which a fiduciary is not to gain a profit or benefit through the 
misuse of his or her position as a fiduciary. 

- To secure or assist in exploiting a profit making opportunity  
- Cook v Deeks  



o Construction company won contracts to lay tracks for CPRC 
o Two directors formed new company and negotiated another contract 
o Construction company argued breach of fiduciary duty 
o PC Held: 
o Breach of duty; position used to obstruct company whose interest they were 

duty bound to protect 
- Regal Hastings Ltd v Gulliver ***** (see pg 67) 

o Directors were liable to Regal for the profits they made, regardless of whther 
or not Regal could have purchased the shares 

o ‘The sole grounds on which it was sought to render them accountable was 
that, being directors of the plaintiff company, and therefore in a fiduciary 
relation to it, they entered in the course of their management into a 
transaction in which they utilised the position and knowledge possessed 
by them in virtue of their office as directors, and that transaction resulted 
in a profit to themselves. The point was not whether the directors had a duty 
to acquire the shares in question for the company and failed in the duty. They 
had no such duty. We must take it that they entered into the transaction 
lawfully, in good faith and indeed avowedly in the interests of the company. 
However that does not absolve them from accountability for any profit which 
they made if it was by reason and in virtue of their fiduciary office as directors 
that they entered into the transaction.’ (at 153 per Lord Macmillan) 

o  
 

 

• Beyond this situation, fiduciary transactions are not covered. In some situations, where 
the fiduciary deals with property that has already been the subject of a fiduciary 
relationship, there is an irrebuttable presumption that a conflict of interest exists.  

• This is quite clear in both Chan v Zacharia and Keech v Sandford, because in both of 
those cases the partner or beneficiary was not able to exercise the option to renew in the 
lease. 

 
Therefore; 

1. A fiduciary must avoid a conflict of interest.  Conflict of interest can arise in 
three situations: 

•  where a fiduciary enters into a transaction which constitutes a direct 
conflict; 

• where a fiduciary enters into a transaction in which there is a 
substantial possibility of a conflict and 

• where a fiduciary acquires knowledge or information during the course 
of acting as fiduciary and makes a profit from it and 

2. A fiduciary must account for all profits flowing from any conflict  

 
 
Bribes 
Reading v R:  

• seargeant accompanied civilian trucks to assist them through security checkpoints 
and was paid 

• Held: fiduciary duty to Crown and Crown entitled to recover the full amount received 
• IF:  
• small and given after performance and in recognition of quality of performance – 

fiduciary may keep 
• before or during performance – must account 
• given for past performance but able to influence future performance – must account 



 
Assuming a double character 
 
Armstrong v Jackson 

• A broker who is employed to buy shares cannot sell his owns hares unless he 

makes a full disclosure of the fact to the principal, and the principal, with a full 

knowledge, gives his assent to the changed position of the broker … [A] broker 

who secretly sells his own shares is in a wholly false position. As a vendor it is in 

his interest to sell his shares at the highest price. As a broker it is his clear duty to 

the principal to buy at the lowest price and to give unbiased an independent advice 

… as to the time when and the price at which shares shall be bought, or whether 

they shall be bought at all. The law has ever required a high measure of good faith 

from an agent. He departs from good faith when he secretly sells his own property 

to the principal … It matters not that the broker sells at the market price, or that he 

acts without intent to defraud. The prohibition of the law is absolute. It will not allow 

an agent to place himself in a situation which under ordinary circumstances would 

tempt a man to do that which is not best for his principal. The court will not enter 

into discussion as to the propriety of the price charged by the broker, nor is it 

material to inquire whether the principle has or has not suffered a loss. If the 

breach of duty by the broker be shown, the Court will set aside the transaction. 

 
  



Defences to Breach 

 

Consent 

• A fiduciary will be exonerated from liability for breaching their duties if they have obtained 
fully informed consent for their actions from the beneficiaries- Queensland Mines v 
Hudson 

o Consent may be implied through the parties’ acquiescence – implied consent 

can only exist where beneficiaries have full knowledge of relevant facts and 

acquiesce 

o Or it can be actual 

• If a person occupying a fiduciary position wishes to enter into a transaction that would 

otherwise amount to a breach of duty, they must, if they are to avoid liability, make full 

disclosure to the person to whom the duty is owed of all the relevant facts known to them, 

and the person to whom the duty is owed must actually consent to the proposal. 

• The disclosure must be full disclosure – Boardman v Phipps  

• Consent may take 

o Active encouragement; inducement; participation; express; inferred 

• Beneficiaries can only give consent if they are adults and sound of mind. 

• Queensland Mines v Hudson: respondent acted with full knowledge of the plaintiff’s 
board and thus they were taken to have consented to the activities 

o The implied consent was based upon consistent disclosure, assumption of 
risk and input of own expertise 

o Fully informed consent may be given expressly or impliedly in circumstances 

where full and clear disclosure has been given and the beneficiaries are taken to 

have consented 

• NZ cases (NZ Netherlands Society v Kuus) suggests undisclosed information that 

would not have affected their consent may not give rise to a claim based on the breach 

• In the context of corporate disclosure, there are strong indications that effective disclosure 

can occur from the company only in a general meeting. If, however, the articles of 

association of a company so provide, disclosure may be made to the directors of a 

company. This situation was dealt with in Queensland Mines v Hudson (1978) 52 ALJR 

399. 

 
 

Implied consent 

Consent can be implied where the beneficiaries possess full knowledge of the relevant facts 
and acquiesce to what would otherwise constitute a breach of fiduciary duty. 
 
For implied consent, the beneficiary must be in possession of all material facts (those facts 
known to the fiduciary that might affect a beneficiary’s decision whether or not to proceed or 
to give consent). Queensland Mines v Hudson 
 



 

Proof 

- The fiduciary bears the onus of proof 

- Australia – duty extends to all information of which fiduciary is aware but not the that 

of which he is unaware, not withstanding the prudent enquiry would reveal its 

existence. 

- Information must be current 

 

Authorisation: 

- Authorised by Trust settlement 

- Settlor may exclude the operation of particular obligation  

- Consent of all beneficiaries  

Company directors: 

- general meeting of the shareholders 

o full information on all material facts necessary for them to make an informed 

decision. 

o Not: all information which might affect their voting 

- tacit agreement or course of dealing (small company) 

- Authorisation by board of directors not sufficient 

- Directors should disclose their interests in transaction  

- not an independent fiduciary duty 

- Where director is a majority shareholder – consent may not be given  

- Authorisation or ratification may not apply – where  

o the act is ultra vires, or  

o majority has an interest in conflict with the company 

Agents: 

- Not a defence that 

o The principal lacked capacity to complete the transaction 

o The agent acted in good faith 

o Agent employed by trustees must obtain the assent of the trustees rather 

than beneficiaries 

Solicitors: 

- parties with conflicting interests - depends on services required of the solicitor 

- independent third party 

- heavy burden: done everything in his power to protect the interests of his client to 

ensure that the client is aware of every circumstance that is or might be relevant to 

his decision. 

- Clark Boyce v Mouat 

- in no way disadvantages the client. 

 



  

Purchases of property: STRICT STANDARD 

• Where a fiduciary buys or sells property from/to a beneficiary, the fully informed consent 
requirement is strictly enforced – McKenzie v McDonald. 

• Where a fiduciary has acted fairly and given a good price, and consent to the purchase 
can reasonably be inferred, the court may apply the ‘fair dealing’ rule and uphold the 
purchase/sale – Holder v Holder. 
  

 

 

 

  



 


