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Scope: 

Introduction: 

There are a number of important things to bear in mind when considering judicial review: 

• The distinction between federal law and state law; 

• The distinction between judicial review and merits review; and 

• The distinction between the various sources of judicial review jurisdiction – the Constitution, the ADJR Act, 

other federal statutes (notably the Judiciary Act), state statutes and the common law. 

In order to succeed in a judicial review application, an applicant must satisfy a number of requirements: 

1. The court must have jurisdiction to judicially review the act or decision and must accept that the application 

raises ‘justiciable’ issues (scope); 

2. The applicant must have ‘standing’; 

3. There must be a breach of an admin law ‘norm’ (that is, a ‘ground of review’ must be available; 

4. The court must have the power to grant an appropriate remedy; 

5. Finally, the legislature must not have validly excluded or diminished the court’s review jurisdiction.  

Nature of Judicial Review: 

• Judicial review was originally a product of the common law  

o Put simply, the courts claimed for themselves the power to review certain acts and decisions of 

government administration. 

• How and why did judges get away with this institutional power grab? 

o Bodies and officers being reviewed at the time were thought to have a ‘judicial nature’ (thus, 

appropriately reviewed by superior courts). 

• The continuing assertion of this review power is justified by reference to its ‘limited’ nature. 

o The courts have consistently denied that the purpose of review is to usurp the powers given by 

statute or common law to government administrators. 

o Therefore, the purpose of JR is not to usurp powers of administrators, but merely to supervise their 

exercise. 

The Appeal/Review Distinction: 

Appeal Courts Review Courts 

• Creature of statute 

• Can substitute their own decision for that of the 

original decision-maker 

• General appeal – appellate body can consider 

aspects of a decision (law, fact and policy) and 

carries a remedial power to substitute a new 

decision. 

o Some appeals may be limited to points or 

questions of law, and if so, the function is 

essentially the same as that done by judicial 

review 

• Comes from common law 

• Cannot substitute their own decision 

o Decision will be remitted back to the original 

decision-maker to be made in accordance with 

the law. 

• Concerned about legality and NOT the correctness, 

of decision. 

• Not intending to take away from government 

authorities the powers and discretions properly 

vested in them by law. 

 

Judicial Review, Merits Review and Separation of Powers: 

• While generally JR is defined as focusing on procedure, and MR on substance, this distinction is not always 

clear-cut.  

o Eg. The ‘Wednesbury’ unreasonableness ground of review is the starkest example – a decision may 

be held illegal where it is so unreasonable that no reasonable decision-maker could have so decided 

it that way. 



 

Procedural Fairness (Natural Justice) 

Values and Grounds of Review: 

• Rationale of JR: To keep administrative decision-makers within the legal boundaries of their powers. Therefore, 

whenever government purports to act or decide anything it must be able to point to some source of legal 

authority for what is done.  

o Not only must there be a source of legal authority, but government decisions must not be made in breach 

of an accepted admin law norm. 

• Further values which are often said to underpin JR include: accountability, rationalist, efficiency, public interest, 

fairness, the protection of rights, participation, transparency and impartiality. 

o However, these values are too abstract to provide either judges and administrators with meaningful 

guidance about how to perform their respective decision-making roles. 

 

Identifying the Grounds of Review: 

The identification of the grounds of JR depends upon which remedial model is applicable – either common law or 

ADJR Act. 

Common Law Remedial Model 

If it is the common law remedial law model, the key question is what type of error is it.  

Error Remedy 

Jurisdictional Error Prohibition and Mandamus 

‘Error of law apparent on the face of the record’ Certiorari 

‘Unlawful’ but not ‘invalid’ decision (does not amount 

to a jurisdictional error but nonetheless involves a 

breach of an administrative law norm or a statutory 

provision’) 

Declaration or Injunction 

 

ADJR Act: 

Identifies 15 discrete grounds of review largely reflecting the common law. 

• Advantages: Is that these grounds have an educative effect (for administrators/lawyers), providing guidance 

as to principles that should be followed. 

• Disadvantages:  

o Nonetheless, it has been accused of introducing technicalities into the doctrinal development of the 

grounds of review.  

§ The meaning of ‘no evidence’ ground of review in the ADJR Act (ss 5(1)(h) and s5(3)) has 

been the subject of close textual analysis. 

o The articulation of the deeper values which underpin judicial review has been stymied by a focus on 

the particular grounds listed in the legislation.  

The Legal Basis for the Grounds of Review: 

• The ADJR Act can only be applied for the exercise of statutory powers (ie. Where the impugned admin 

decision or conduct is ‘made under an enactment’). 

o This means that non-statutory powers – that is, the common law or prerogative powers of executive 

government – are not reviewable under the act. 

• The Legal basis for the grounds of review in the common law and constitutional review regimes is less clear. 

There are two views; 

1. Judicial Power: Legal authority of the grounds of review is derived from judicial power, pointing that 

obligations imposed on administrators are common law. 



 

The Fair Hearing Rule: 

• Outline: To look at the circumstances of the case and to assess within those circumstances, where the 

hearing was fair. 

o The parties are the government decision maker and the citizen affected; the court that has to assess 

whether the decision met the standard of legal procedures. It gives the opportunity to respond to 

adverse findings and gives people the opportunity to understand that they can respond to this.  

• Scope of the Rule: In response to concerns that admin process may become ‘over-judicialised’, the courts 

have looked for ways to limit the reach of the fair hearing rule. For a long period, the rule only applied to 

decisions which affected legal rights. Kioa v West changed the focus of the law. There are now two aspects 

of the fair hearing rule: 

o The ‘threshold question’ – Whether the procedural fairness applies. 

o The ‘content question’ – What the rule requires in circumstances of a particular case. 

• NB: While the ‘threshold question’ is of continuing relevance, it is clear that the ‘content question’ is the 

critical question is most cases. 

Threshold Test - When the Fair Hearing Rule Applies: 

According to Mason J in Kioa, the threshold test is where a decision which affects an individual’s ‘rights, interests or 

legitimate expectations’ will attract ‘a common law duty’ to accord procedural fairness. This duty has two clear 

limitations: 

1. A common law duty is subject to a clear manifestation of a contrary statutory manifestation (ie. A law clearly 

taking away this rule) 

2. The duty only arises if the individual’s rights, interests or legitimate expectations are affected in a ‘direct or 

immediate way’. 

a. NB: Legitimate expectations is not really used any more. 

While according to Brennan J in Kioa: 

• ‘It is not the kind of interests that matters (that is, whether it can be characterised as a right or legitimate 

expectation) but the manner in which an individual’s interests are ‘apt to be affected that is important’. 

• If an individual is apt to be affected in a way ‘substantially different’ from the ‘public at large’, the individual 

is entitled to a fair hearing. 

What does it mean that a decision will only affect someone in a ‘direct and immediate way’ (Mason J) or in a way 

‘substantially different’ from the manner in which the ‘public at large’ is affected (Brennan J)? 

• Brennan J held that a person is affected in a substantially different way if ‘relevant considerations’ relate to 

the individual. 

 

Kioa v West 

Facts • Mr and Mrs Kioa, who were both from Tonga, entered Aus on temporary entry permits in 1981. 

When their permits expired they changed their address without informing authorities.  

• Mr Kioa worked in Victoria until he was arrested as a prohibited migrant in 1983. In the 

intervening period, the Kioas had a daughter, who by virtue of her birth in Aus, was an Aus citizen. 

• Mr Kioa explained that he overstayed his permit in order to earn money to send home to relatives 

who were suffering as a result of a cyclone in Tonga.  

• In October 1983, a delegate of the Minister for Immigration and Ethnic Affairs made a decision 

that the Kioas should be deported. In arriving at that decision the delegate took into account a 

departmental submission which, inter alia, submitted that Mr Kioa had been actively involved 

with people who were seeking to circumvent Australia’s immigration laws. 

• Main Legal Sticking Point: Mr Kioa was given an opportunity to make a submission but was not 

informed of these adverse factors (involvement with other illegal immigrants) and therefore not 

given an opportunity to comment on them. 



 

Jurisdictional Error: 

Outline 

Jurisdictional Error: A decision-maker has exceeded their authority in some way – “there is a jurisdictional error if 

the decision maker makes a decision outside the limits of the functions and power conferred on him or her, or does 

something which he or she lacks the power to do.” – Ex parte Aala 

Non-Jurisdictional Error: Where a decision-maker makes an error within their jurisdiction. 

Determinative of Remedies: Originally developed by the common law and was used to determine the availability of 

the prerogative writs of certiorari, prohibition and mandamus. 

• General Rule: Errors of law which ‘go to jurisdiction’ would justify the award of these remedies, but non-

jurisdictional errors (that is, errors made within a decision-maker’s jurisdiction) would not. 

Project Blue Sky – stands for the proposition that any breach of any statutory provision (and perhaps, of any non-

statutory admin law norm or legal requirement) may render a decision either retrospectively invalid or 

prospectively unlawful or have no effect on its validity, depending on the intention of the legislature expressed in 

the statute. 

 

Jurisdictional Error: 

Area of Difficulty: The problems with the above-mentioned definitions of jurisdictional and non-jurisdictional errors 

is that they say very little about how a court is to establish the jurisdictional boundaries in particular cases. 

• It is for this reason that UK courts have rejected this distinction, but Aus has not. 

Aus Keeping this Distinction: Aus does it for 3 main reasons: 

1. This is not an area of law which will be resolved by the development of water-tight categories or precise 

tests. 

2. Jurisdictional error has been held to be the basis of judicial review under the Aus Constitution. 

a. Moreover, Kirk extended the constitutional significance of the distinction between jurisdictional and 

non-jurisdictional error, by giving it ‘the same general effect’ in the state law ‘as had earlier been 

established for Commonwealth law’. 

3. The retention of the distinction between jurisdictional and non-jurisdictional errors has not exempted 

Australian law from the broader trend towards more intrusive standards of JR.  

a. Category of errors which may qualify as jurisdictional errors has been significant enlarged 

b. Jurisdictional error can occur not just in relation to the preliminary questions, but also in the process 

of determining the merits of an issue. 

Craig & Kirk re Jurisdictional Error: 

• Craig essentially outlined that the court’s approach to determining whether an error goes to jurisdiction, is 

premised on the distinction between inferior courts and administrative tribunals. 

o However, such a notion needs to be treated with care (ie. Less in vogue) 

• Contrarily, Kirk can be seen as a move away from an attempt to authoritatively categories instances of 

jurisdictional error (like in Craig) 

o Instead, Kirk emphasises the contextual nature of the enquiry: it is not possible, the court declared, 

to ‘mark the metes and bounds of jurisdictional error’. 

Summary: 

• Jurisdictional errors comprise not only misunderstanding or misapplication of the substantive legal tests to 

be applied, but also breaches of the grounds of review related to procedure and reasoning process. 

• Therefore, the modern approach to jurisdictional error, cuts across the division of grounds of review into 

procedure, process and decisional errors. 

•  



 

The Effects of Judicial Review: 

Reasons why Admin Law Scholars Have Sought to Explore the Effects of JR: 

Different Approaches to Impact 

Generally, admin law scholars are trying to determine the impact of JR. However, for different scholars, ‘impact’ 

means different things: 

• Instrumentalist Approach: Focus on the effects of admin law on behaviour and outcomes, and give relatively 

little attention to the values being promoted. 

o “The worth of  

• Non-Instrumentalist Approach: Focuses on whether admin law is promoting values, whether it should be 

and what those values are. 

 

Different Ways in Which the ‘Impact’ of JR is Conceptualised 

There are a number of different ways that the impact of JR can be assessed: 

• Agent: Which body is doing the JR? 

o Distinguish between courts, tribunals, ombudsmen, internal review, auditors, parliaments etc. 

• Target: The front-line person or group doing the day-to-day work of admin law. 

o Legislators, ministers, policy-makers, decision-makers and tribunals. 

o Ie. What would the impact of admin law have on a senior judge compared to a junior bureaucrat 

with no legal training.  

• Medium: Distinguish the impact of an agent of review, such as JR of a court, from standards agents enforce 

(such as rules and principles of JR). 

o Eg. Creyke and McMillan were primarily concerned with the mechanism and outcomes of JR, while 

other researchers have given more attention to the rules and principles of JR.  

• Path:  

o Some research focuses on direct impact - changes to the decision being reviewed or to the law. 

o Other research focuses on indirect impact – decision making ‘culture’ and styles. 

• Context: This is twofold: the context of JR in general and the context of the decision-maker.  

o The Impact of JR is dynamic, not static and it will depend on the context. 

§ Ie. Research into the impact of JR in the UK social security system showed that its influence 

was greatest soon after the mechanism was established and waned shortly after. 

o Similarly, the impact of JR will be affected by the operation of other influences on decision-makers. 

• Nature: What is the nature of the impact? 

o Were there changes to primary or delegated legislation, creation of or changes to ‘soft law’, 

initiation of or changes to decision-making procedures, ‘cultural change’ etc. 

 

Challenges in Researching and Assessing JR’s Impact: 

Different Methods of Research: 

There are 4 main methodological categories and researchers must choose their method: 

1. Unstructured/unsystematic participant observation of the impact 

• Authors are public servants, judicial/merits review, ombudsman are typical objects of the observation 

• Consequence: evidence then is largely anecdotal and impressionistic (a lot of authors’ attitudes and 

values) and therefore, completely subjective. 

2. Quantitative methods 

• How effectively admin law address non-compliance w/ legal doctrines; sometimes how effective the law 

is in securing compliance.  

• Eg. R Creyke and J McMillan, ‘Judicial Review Outcomes’ 

o Typical outcome: decision is remitted for reconsideration. 

o People widely believe: success in judicial review claims was Pyrrhic, because bureaucrats had 

techniques to ‘neutralise’ the impact of adverse court decisions.  

§ 3 techniques: delay, make the same decision again, promotion of legislation to reverse 


