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State or States, or as to the limits inter se of the Constitutional powers of any two or more States, unless the High 
Court shall certify that the question is one which ought to be determined by Her Majesty in Council   

§ (Redundant now – but still an original breach of strict sep of powers) 
− There is no strict separation of powers in Australia. Identify examples where an arm of government breaches the strict 

notion of the separation of powers in which the legislature makes the law, the executive administers the law and the 
judiciary enforces/applies the law 

o Ministers must hold seats in Parl and Queen being part of Parl 
o Privy Council appeals 
o Courts making commonwealth laws 
o Delegated legislation made by the executive. 

E) Judicial review 
− Judicial review: Judicial review is a doctrine under which legislative (parliament) and executive (government) actions can 

be reviewed in a court. Courts has right to invalidate laws as unconstitutional. 
o However in Australia, the ultimate power is restricted because Courts can only strike out laws which are brought 

before them in disputes.  
o Marbury v Madison (TB p.71): the power of Judicial Review was explored first in the US case, it was established 

that:  Laws that are inconsistent with the constitution will be declared invalid and ignored. 
o Relationship between judicial review and rule of law: judicial review is more or less an enforcement of the rule of 

law over executive  
 

Topic 2 Constitutional amendment 

Flexible v Rigid Constitution 
-‐ A flexible constitution is “one under which every law of every description can legally be changed with the same ease 

and in the same manner by one and the same body” (Dicey) e.g. the State constitutions. 
-‐  rigid constitution is one under which fundamental laws cannot be changed in the same manner as ordinary laws e.g. 

the Commonwealth constitution. 
-‐ The Australian Constitution is hard to change 
-‐ Only 8 out of 44 proposed amendments have passed when put to the electors 

o Ongoing discussions about constitutional amendment to recognize indigenous Australians 
-‐ ‘Rigid constitution 

o For:  
§ Security-offers protection. Defeats purpose of having Constitution if it can be easily changed 
§ Don’t want fundamental issues to be changed/affected by the politics of the day 
§ Maintenance of federation. States will not want to sign up for a federation that can be easily 

changed. 
o Against: 

§ Adaption to change. Expectation of communities in the past and present is different. The 
Constitution needs to keep up with that change in the expectation 

1. Amending Commonwealth Constitution 
– S128 Mode of Altering the Constitution 
– High Court? Does changing interpretations of the  Constitution by the HC amount to amending the Constitution? 
 

Steps for constiutional amendment 
-‐ Initiating amendments: 
-‐ Absolute majority of both Houses 

o Shall be put to the electors 
-‐ The mechanism for one House only (one house pass it, the other house doesn’t; if first house passes it by absolute 

majority again…) 
o GG may put amendment to the electors 

§ Absolute majority= 50%+1 who holds the seat; Ordinary majority=50%+1 who holds the seat that are 
present on that day 

-‐ Double majority required: (i) majority of electors overall plus (ii) majority of electors in a majority of states 
o Quick and Garran: ‘It is an undoubted recognition of the qualified electors as the custodians of the delegated 

sovereignty of the Commonwealth.’ 
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-‐ Triple majority required in the four defined circumstances (REFER above: No alteration…) 
o No alteration diminishing the proportionate representation of any State in either House of the Parliament, or 

the minimum number of representatives of a State in the House of Representatives, or increasing, 
diminishing, or otherwise altering the limits of the State, or in any manner affecting the provisions of the 
Constitution in relation thereto, shall become law unless the majority of the electors voting in that State 
approve the proposed law. 

What can be amended? 
− S 128: ‘This Constitution shall not be altered except in the following manner…’ 

• What is ‘This Constitution’ 
• Commonwealth of Australia Constiution Act 1900 (Imp s9: ‘The Constiution of the Commonwealth shall be as 

follows…’ 
− Quick and Garran, Annotated Constitution of the Commonwealth of Australia (1901) at 989: 

• “The Constitution can be altered in a certain manner. What is the Constitution? What is an alteration? The 
Constitution is that part of the Imperial Act comprehended in Clause 9 and divided into chapters, parts, and 
sections, the sections being numbered from 1 to 128 inclusive. The Schedule also is a part of the 
Constitution. Clauses 1 to 8 of the Imperial Act are not parts of the Constitution, and cannot be altered 
except by the Imperial Parliament.” 

2. Amending State Constitutions 

 
− The colonial/State Parliaments possess power to make laws “for the peace, welfare, and good government” of their 

colony/state 
o See Australia Act 1986 s 2 
o Constitution Act 1902 (NSW) s 5 

§ The Legislature shall, subject to the provisions of the Commonwealth of Australia Constitution Act, have 
power to make laws for the peace, welfare, and good government of New South Wales in all cases 
whatsoever 

− Each State Parliament has the power to amend the constitution of its State, subject to such binding ‘manner and form’ 
requirements as the Parliament itself imposes. In other words, State constitutions are flexible, providing States with the 
continuing power to re-enact and re-write their own constitutions. 

− Ordinary legislation can amend state constitutions … unless a higher law says otherwise (2 such higher laws…) 
o Colonial Laws Validity Act 1865 s 5 (pre 3/3/86) 

§ Every colonial legislature shall have, and be deemed at all times to have had, full power within its 
jurisdiction to establish courts of judicature, and to abolish and reconstitute the same, and to alter the 
constitution thereof, and to make provision for the administration of justice therein; and every 
representative legislature shall, in respect to the colony under its jurisdiction, have, and be deemed at 
all times to have had, full power to make laws respecting the constitution, powers, and procedure of 
such legislature; provided that such laws shall have been passed in such manner and form as may from 
time to time be required by any Act of Parliament, letters patent, Order in Council, or colonial law for 
the time being in force in the said colony.  

o Australia Acts 1986 (from 3/3/86) 
§ CLVA no longer applicable to the states, repugnancy doctrine abolished, but: 
§ Section 6: a law made after the commencement of this Act by the Parliament of a State respecting the 

constitution, powers or procedure of the Parliament of the State shall be of no force or effect unless it 
is made in such manner and form as may from time to time be required by a law made by that 
Parliament, whether made before or after the commencement of this Act 

o Points to note: 
§ CLVA version denied power to make a law in the first place unless manner and form complied with 

Const s 106  
The Constitution of each State of the Commonwealth shall, subject to this Constitution, continue as at the establishment of 
the Commonwealth, or as at the admission or establishment of the State, as the case may be, until altered in accordance 
with the Constitution of the State 
  
Const s 107  
Every power of the Parliament of a Colony which has become or becomes a State, shall, unless it is by this Constitution 
exclusively vested in the Parliament of the Commonwealth or withdrawn from the Parliament of the State, continue as at the 
establishment of the Commonwealth, or as at the admission or establishment of the State, as the case may be 
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§ AusAct version does not deny power to make a law but denies its force and effect unless manner and 
form complied with 

How does “manner and form” work? 
−  See guide by Anne Twomey on Blackboard 
  
Three main elements: 

-‐  The entrenched provision/s (ie the law that can’t be changed in the ordinary way) 
-‐  The manner and form provision which sets out the manner and form in which the entrenched provision/s may be 

amendment 
-‐  The amending law, which seeks to amend the entrenched provision/s 

  
Approach: 
-‐ In general, courts deal with validity after the amending law has been enacted (Cormack v Cope).  
-‐ Exceptions:  

o Trethowan – if law expressly prohibits bill being presented to GG unless manner and form requirements are 
complied with 

o Marquet – if there would be no remedy or it would not be in public interest to wait until Bill is assented to 
 

1. Does amending law seek to amend or repeal an entrenched provision contrary to requirements of entrenching 
provision? 

2. If yes, is entrenching provision doubly entrenched? (Can the entrenching provision itself be amended by ordinary 
legislation, or does it protect itself by requiring that the manner and for m requirement it imposes also applies to 
amendments or repeals to itself) 

a. If NO, amending law will also have effect of impliedly amending the entrenching provision so that it does not 
need to comply with M&F requirements 

3. If yes, Is the entrenching provision really a manner and form provision? Or is it an abdication of legislative power 
a. Any provision that says that the Houses of Parliament cannot enact a law without getting the permission of 

some external body (eg a tribunal, a company, a local council) other than the people in a referendum, is a 
purported abdication of legislative power 

b. If NO, Parliament has no capacity to abdicate its power, so such a provision would be ineffective 
4. If YES, Is the amending law w.r.t. the ‘constitution, powers or procedure’ of Parliament? 

a. If NO, and it relates to another subject (e.g. judiciary/local govt), the effectiveness of the manner and form 
provision is not supported by Australia Act.  

5. Consequentially, under CLVA, no power to enact entire amending law but under AA, entire amending act is of ‘no force 
or effect’ 

 
 
Cases 
Attorney-General (NSW) v Trethowan (1931, High Court) 
 

-‐ NSW Parl enacted s 7A saying the Legislative Council could not be abolished without a referendum (sub-s(1)) and that 
s 7A itself could not be amended or repealed without a referendum (sub-s(6)) 

-‐ Bills were later passed without a referendum (i) to repeal s 7A and (ii) to abolish the Legislative Council  
o on the theory that Parl can make and unmake any law it wants 

-‐ An injunction was sought to stop the Bill being presented to the Governor for Royal Assent on the ground that the 
requirements of s 7A had not be met 

-‐ When the matter got to the High Court, the High Court confirmed that the double entrenchment in s 7A was effective 
as a manner and form requirement imposed by law per s 5 of the CLVA.  

o The law proposed by the repeal Bill is a law respecting the powers of the legislature 
o S 7A is a preexisting NSW law 
o A requirement for a Bill to be approved by the electors is a manner and form requirement.  
o McTiernan J (dissenting): such a requirement is not a manner and form requirement, it is an abdication or 

deprivation of power 
o S 7A imposes such a requirement 
o We fall within the proviso in CLVA s 5 

-‐ NB: sub-s(6) was key. Without it sub-s(1) could have been repealed in the ordinary way which would have  then 
allowed the LC to be abolished without referendum 

 

South-Eastern Drainage Board v Savings Bank of SA (1939, High Court) 
 

-‐ S 6 of the Real Property Act 1886 (SA) said that land covered by the Act will not be subject to any future laws unless 
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those future laws use the words “notwithstanding the provisions of ‘The Real Property Act 1886’” 
-‐ The South-Eastern Drainage Amendment Act 1900 (SA) was a law affecting land subject to the RPA but it did not use the 

words 
-‐ Held: SEDA Act valid 

o S 6 is not a manner and form provision. It prescribes the content of future laws and not the manner and 
form in which they need to be passed.  

§ There is no higher law giving power to bind a future parliament in that way. Such a law will be 
impliedly repealed by any future law inconsistent with it 

-‐ High Court majority made a huge mistake in their reasoning! They asked whether RPA s 6 was a law respecting the 
constitution, powers and procedure of the legislation and said no 

-‐ But the question under CLVA s 5 (and also AusAct s 6) needs to be asked of the later law not the earlier law 
o Only if the answer to that question is yes do you then go on to ask whether the earlier law imposes a manner 

and form requirement for passing the later law 
 
West Lakes Ltd v South Australia (1980, SASC) 
 

-‐ Company and Govt entered into an agreement for a suburb development. Legislation was enacted to give legal effect 
to the agreement. The agreement/legislation said the company’s agreement was necessary before any change could 
be made to the building code set out in the agreement/legislation 

-‐ A bill was later passed making changes to the code. The Company said the Bill hadn’t complied with a a manner and 
form requirement 

-‐ Decision: Bill was ok 
o The later Bill did not concern the constitution, powers or procedures of the Parl 
o The requirement for the agreement of the company was not a manner and form requirement but rather an 

abdication of legislation power. It related to the substance of the lawmaking power and not the manner and 
form of its exercise 

o Anyway, there was no double entrenchment 
-‐ Interesting points made: 

o There might be a point at which a true manner and form requirement is so onerous to amount in substance 
to an attempt to deprive Parl of its power rather than to prescribe the manner and form of its exercise 

o Trethowan involved an extra-parliamentary requirement (approval by electors at referendum) but is seen as a 
manner and form requirement because it was limited to obtaining the approval of the people whom the 
legislature represents 

o A provision requiring the consent to legislation of an entity not forming part of the legislative structure 
(including the people represented by the legislature) is not a manner and form requirement but an 
abdication of power 

Attorney-General (WA) v Marquet (2003, High Court) 
 

-‐ S13 of the Electoral Distribution Act 1947 (WA) required an absolute majority in both houses for ‘any Bill to amend this 
Act’ 

-‐ Electoral Distribution Repeal Bill 2001 (WA) would repeal the 1947 Act. The Electoral Amendment Bill 2001 (WA) 
would set out a new electoral distribution in its place. Passed by ordinary and not absolute majority 

-‐ Issues: Did either one amend the EDA? If yes, was it necessary to comply with the m&f provisions of s 13?  
-‐ Held: Yes & yes. 

o ‘amend’ in s 13 includes ‘repeal’ 
o Bills pertaining to electoral distribution are bills respecting the “constitution of the Parliament”. The 

constitution of Parliament extends to features which give it a representative characteràElectoral distribution 
is one such feature 

o Such bills that do not meet the manner and form requirements of s 13 EDA are invalidated by s 6 Australia 
Act 1986 (Cth) 

§ Bills respecting the constitution of Parliament are subject to s 6 Australia Act 
§ Bills subject to s 6 must meet manner and form requirements of s 13 EDA 

o Bills ineffective 
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Topic 3 The Legislature and Representative Government 

1. The Legislature 

 
 
− Queen 

o Queen allowed to disallow particular laws (s 59). o Queen assents to laws (s 60). 
− Governor General 

o  Powers are conferred on the Governor General under s 2. 
o The main role of the GG is to assent to legislation. 
o  Permitted to dissolve the House of Representatives (s 5). 
o May issue writs for elections (s 32). 
o In reality the Governor General acts by convention on the advice of the prime minister and cabinet, this, however, 

is not found in the Constitution. 
− House of Representatives (s 24) 

o Described as the people’s house – representatives come from various electorates not dependent upon states. 
o The number of members chosen in the several States shall be in proportion to the respective numbers of their 

people 
o By convention the prime minister and ministers only hold office as long as they retain the confidence of a 

majority of the members of the House of Representatives. At which point does the government lose the 
confidence of the parliament? 

− Senate 
o  Equal number of senators from each state (s 7) – envisaged as the States house. 
o Symbol of Federalism – representative of the States. 
o Since 1974 we also have representatives from the Territories (derived from s 122 and not from s 7).  

− Powers of Parliament 
o Laws can originate in either house (s 53), except if they are bills with regards to the supply or expenditure of 

money – these laws can only originate in the House of Representatives. 
o Bill usually passes from lower house to upper house then royal assent.  
o If there is a dead lock we turn to s 57– threat of double dissolution. 

− Members of Parliament 
o Qualifications are the same for both houses (ss 8 and 30). 
o Provision for the disqualification of members of Parliament (s 44).  
o Cannot sit in both houses (s 43). 

 

Territory senators 
-‐ Const s 7: The Senate shall be composed of senators for each State, directly chosen by the people of the State. Each state 

guaranteed an equal number of senators. HOWEVER, 

Legislature	  /	  Parliament	  

Senate	  (Upper)	  

76	  members	  divided	  
evenly	  between	  states	   NT	  &	  ACT:	  2	  each	  

HoR	  (Lower)	  

150	  members	  represenKng	  
electorates	  (each	  electorate	  
roughly	  has	  the	  same	  number	  

of	  registered	  voters)	  
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-‐ Const s 122: The Parliament may … allow the representation of such territory in either House of the Parliament to the 
extent and on the terms which it thinks fit 

-‐ Senate (Representation of Territories) Act 1973 (Cth): NT and ACT get two senators each-Arguing using s122 
-‐ WA v Cth (First Territory Senators Case) (1975, HC) –Arguing using s7 and said that it is not valid for them to choose 2 

senators 

Disqualification (S 44) 

Re Webster (1975, HC as CDR) 
-‐ Facts: Senator Webster was a shareholder, managing director, secretary and manager of a company at the time of the 

1974 election at which he was elected to the Senate. The company entered into a number of contracts in 1973 and 
1974 with Cth depts. for the supply of timber. 

-‐ Issue: Did Sen. Webster fall within s 44(v)?  
-‐ Barwick CJ: Webster was not disqualified (does not fall within s 44(v)) 

o Need to interpret ss 5 in accordance with its general underlying purpose (prevent Crown using commercial 
contracts to influence votes of member of Parliament. If member has contract with Crown, Crown can alter 
remuneration of the contractà influence decision) 

o For an agreement to fall within s 44(v) it must have currency for a substantial period of time and must be 
one under which the Crown could conceivably influence the contractor in relation to parliamentary affairs 

o Interest must be pecuniary in the sense that through the possibility of financial gain by the existence or 
performance of the agreement, the person could conceivably be influenced by the Crown in relation to 
parliamentary affairs 

 
Sykes v Cleary (1992) 

-‐ Facts: Cleary was a Victorian public school teacher employed under the Teaching Service Act but was on leave without 
pay when he nominated for Parl and remained so until after election day. He resigned before the formal declaration of 
the poll 

-‐ Issue: Did Cleary hold an office of profit under the Crown? 
-‐ Mason CJ, Toohey and McHugh JJ: 

o Excluding executive officers from Parl is based in principle on an incompatibility between holding such office 
and membership of Parl. 3 factors that give rise to incompatibility: 

§ Performance of public service duties would impair capacity to attend to duties of House 
§ Risk that public servant would share political opinions of Minister of their department (i.e. no free 

and independent judgment) 
§ Detract from the performance of the public service duty 

o The disqualification must be understood as embracing at least those persons who are permanently 
employed by the government regardless of their current practical deployment 

o Under the Crown includes the Crown in right of a State as well as in right of the Cth 
§ the language is wide enough, the exception for State Ministers is premised on this conclusion, the 

policy rationale still holds 
o S 44 prevents a person from ‘being chosen’. ‘being chosen’ refers to the entire process of being chosen, of 

which nomination is an essential part  

WA v Cth (First Territory Senators Case) (1975, HC) held the Act was valid 
-‐ What the reasoning of the majority to say valid? 

• Notions of democracy require reading s 7 as being until Parl acts under s 122 to provide otherwise 
-‐ What was the reasoning of the minority to say invalid? 

• Validity distorts the federal structure. Meaning of ‘representation’ does not require a full member 
-‐ Underlying the textual conflict between ss 1 and 122 is a conflict between federalism and democracy 

Const s44(iv) holds any office of profit under the Crown 
-‐ But subsection (iv) does not apply to the office of any of the Queen's Ministers of State for the Commonwealth, or 

of any of the Queen's Ministers for a State 

Const s 44(v) Any person who has any direct or indirect pecuniary interest in any agreement with the Public Service of the 
Commonwealth otherwise than as a member and in common with the other members of an incorporated company 
consisting of more than twenty-five persons shall be incapable of being chosen or of sitting as a senator or a member of the 
House of Representatives 


