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II  Legislature 

A. Justiciability à Parliamentary function, power and privilege?  

[1] CC s 49 protects the same powers, privileges and immunities of the Senate and HoR 

as enjoyed by the UK House of Commons at federation.  

[2] Bill of Rights art 9: Freedom of speech, and debates or proceedings in Parliament, 

ought not to be impeached or questioned in any court or place out of Parliament. 

[3] Parliamentary Privileges Act 1987 (Cth) s 16(1) 

[4] [Cth parliament] R v Richards; Ex parte Fitzpatrick and Browne (1955) 92 CLR 157, 

162 (Dixon CJ) referenced in Egan v Willis 

[5] [State parliament] Egan v Willis: A court may judge the existence of a Parliamentary 

function, power or privilege by examining whether the alleged privilege is reasonably 

necessary for the proper exercise of the Parliamentary functions, but may not examine 

the occasion and manner of its exercise.  

a. Legislative scope: for the peace, welfare and good government of the State.  

[6] O’Sullivan v Andrews: The internal proceedings of Parliament are non-justiciable 

unless questions concerning those proceedings arise incidentally to an independent 

justiciable dispute arising under the general law, or concern the validity passed by 

Parliament.  

a. Subject to statutory modifications where Parliament chose to delegate power to 

another body, the validity of elections, and kindred questions such as that of 

membership were within the exclusive privilege of elective houses of legislature.  

[7] Al-Kateb: [74] Under the aliens power, the Parliament is entitled to protect the nation 

against unwanted entrants by detaining them in custody. As long as the detention is for 

the purpose of deporting or preventing aliens from entering Australia, the justice or 

wisdom of the course taken by the Parliament is not examinable in Australian domestic 

courts. It is not for courts, exercising federal jurisdiction, to determine whether the 

course taken by Parliament is unjust or contrary to basic human rights. The function 

of the courts in this context is simply to determine whether the law of the Parliament 

is within the powers conferred on it by CC.  

B. Does the Constitution allow for the legislative act?  

[1] Procedural: Royal assent (CC s 58) 

[2] Money bills?  

a. Transparent 

b. Explicit: tax/appropriation bill can only deal with tax/appropriation: CC s 54, 55 

(‘Any provision therein dealing with any other matter shall be of no effect’) 

c. Exclusively originate in HoR: CC s 53 

(1) Senate cannot amend any bills ‘to increase any proposed charge or burden on 

the people’ 

[3] Within CP Head of powers?  

CP shall, subject to CC, have power to make laws for the peace, order and good 

governance of Cth with respect to … 

a. Nationalisation and aliens (s 51(xix)) / Imm/Emigration (s 51(xxvii):  

(1) Singh: CP cannot go beyond legal meaning of ‘alien’ and expand the word to 



One Question One Hour. Hypo First.   10 Points ≈ 25 min; 15 Points ≈ 35 min 
 

Responsible govt; Rule of law; Principle of legality; Parliamentary supremacy; Dualist 

(3) Australian Human Rights Commission Act 1986 (Cth) 

b. Kuciborski: Plaintiff must identify an interest greater than the interest of members 

of the public generally in the validity of the challenged legislation. Such an 

interest must be more than a ‘mere intellectual or emotional concern’. 

c. Croome: The entitlement to know the validity of a law arises when the controversy 

concerns the obligation to observe the challenged law.  

[2] Jurisdiction 

a. CC s 75: HCA has original jurisdiction in all matters (i) arising under any treaty; 

(iii) in which Cth is a party; (v) in which a writ of mandamus or prohibition or an 

injunction is sought against a Cth officer.  

Judiciary Act 1903 (Cth) s 38: within HCA’s exclusive jurisdiction 

b. CC s 76: CP may make laws conferring original jurisdiction on HCA on any 

matters arising under CC or involving its interpretation, or arising under any laws 

made by CP.  

Judiciary Act 1903 (Cth) s 30: HCA shall have original jurisdiction (a) in all 

matters arising under CC or involving its interpretation; and (c) in trials of 

indictable offences against the laws of Cth.  

c. Does the legislation purport to oust the court’s jurisdiction? S157/2002 

Where there is jurisdictional error, a privative clause is ineffective to oust judicial 

review è essentially concerns the nature of EXECUTIVE act 

D. Special grounds for challenging the legislation [  Constitutional authorisation] 

[1] Constitutional review 

a. Supremacy of CC over other law 

(1) Double entrenchment: CC s 128 

(2) Binding on both states and Cth: CC ss 106, 1, 61, 71 

(3) Australia Act 1986 (Cth) s 15: Australia Act 1986 (Cth) and Statute of 

Westminster amendable only by CC s 128 procedure 

b. Mabury v Madison is axiomatic in Australia: Australian Communist Party case, 

cited by Gleeson CJ in Singh at [7]; Saunders at p 76.  

c. Singh at [5]: When the judicial decision is made for the purpose of determining 

constitutional validity of a legislation, it is made by reference to a standard other 

than current public opinion.  

d. Responsible government 

[2] Any conflicts between state and federal law?  

a. CC s 109: Federal law prevails to the extent of inconsistency.  

[3] Extraterritorial effect?  

a. The legislation is presumed to be without extraterritorial effect, rebuttable by 

express words or necessary implication: XYZ; Port MacDonnell.  

b. Cth:  

(1) Basis for extraterritorial effect: territorial, nationality, protective or universal 

principle: XYZ 

i. Statute of Westminster 1931 (UK) s 3: CP empowered to legislate 

extraterritorially.  
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c. Right to not be tried unfairly (Dietrich): The accused has the right to a fair trial 

and, depending on all the circumstances of the particular case, lack of 

representation may mean that an accused is unable to receive, or did not receive, 

a fair trial. There is no absolute right to counsel provided at public expense in 

Australia.  

[5] Are there any international law in the same field?  

a. Charter of Human Rights and Responsibilities Act 2006 (Vic) s 32(2): 

International law and the judgments of domestic, foreign and international courts 

and tribunals relevant to a human right may be considered in interpreting a 

statutory provision.  

b. Where legislation has been enacted pursuant to, or in contemplation of, the 

assumption of international obligations under a treaty, in cases of ambiguity a 

court should favour a construction which accords with Australia’s international 

obligation: S157/2002. 

(1) Plaintiff M70/2011: Where domestic law is partially or wholly for the purpose 

of bringing international law into domestic law, the term used commonly in 

domestic and international instruments are to be interpreted consistently.  

i. The apex court can step in the shoes of international court to determine 

once and for all the content of international law, if and only if that 

international law has been expressly incorporated into Australia law.  

ii. When the apex court is to deal with, for the first time, the meaning of a 

term in a binding way, it should define the ‘one true meaning of the 

terms’: Ex parte Adan per Lord Steyn.  

c. Plaintiff M70/2011: The ambit and operation of a statutory power to remove an 

unlawful non-citizen from Australia must be understood in the context of relevant 

principles of international law concerning the movement of persons from state to 

state.  

E. Consequence of successful challenge 

[1] Unconstitutional 

[2] Conflict with federal law: CC s 109 

[3] Read down method: Can the allegedly invalid part be reconciled with the remaining 

part of the legislation? S157/2002 

a. The statute should be considered as a whole to achieve a reconciliation between 

the privative provision and the rest of the legislation.  

b. In the event of irreconcilability è Declaration of Inconsistent Interpretation 

(1) Momcilovic: Statute should be construed, where constitutional choices are 

open, to avoid or minimise their encroachment upon rights and freedoms at 

common law. 

(2) Charter of Human Rights and Responsibilities Act 2006 (Vic) s 36(2)(3): 

Subject to any relevant override declaration, if in a proceeding the Supreme 

Court is of the opinion that a statutory provision cannot be interpreted 

consistently with a human right, the Court may make a declaration to that 

effect, and give notice to A-G and HR Commission.   
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IV  International Law 

A. State 

[1] Sovereignty 

a. Jurisdiction 

(1) UN Charter art 2(7): Nothing contained in the present Charter shall authorise 

the UN to intervene in the matters which are essentially within the domestic 

jurisdiction of any State 

(2) Territory 

i. Acquisition of territory 

- Cession, conquest: Laws of the country ceded or conquered 

continued until altered by the conqueror.  

- Occupation / settlement: English colonists were, in the eye of the 

common law, entitled to live under the common law of England as 

their birthright (Mabo (No 2) quoting Blackstone).  

terra nullius + exercise governmental authority sufficient to maintain 

order + intention to acquire sovereignty 

- Prescription: Artificial islands, installations and structures do not 

possess the status of islands. They have no territorial sea of their own, 

and their presence does not affect the delimitation of the territorial 

sea, EEZ or the continental shelf (South China Sea Arbitration).  

- An annexation of territory by exercise of prerogative is an act of State 

which cannot be challenged in the courts of that State: Mabo (No 2) 

ii. Extraterritoriality 

iii. Sovereignty need not imply absolute ownership of land, either under 

common law or international law; rather, sovereignty implies the Crown 

has radical title to the land – native title can burden and co-exist with the 

Crown’s radical title: Mabo (No 2).  

(3) People 

i. Right to self-determination: UN Charter art 1(2) 

ii. Citizen: XYZ; Australian Citizenship Act s 33AA 

- Allegiance to foreign powers: Sue v Hill; Australian Citizenship Act 

2007 (Cth) s 33AA 

iii. Alien: Singh 

b. Independence and equality: UN Charter art 2(4)(1) 

(1) A treaty does not create either obligation or rights for third State without its 

consent: VCLT art 34.  

(2) Horizontal nature of international law 

(3) Refrain from the threat or use of force against territorial integrity or political 

independence 

(4) Self-defence: UN Charter art 51 

i. Inherent, collective or individual: Nicaragua v US 

- Individual self-defence subject to the State being victimised by armed 

attack 


