
TOPIC 1 - DEVELOPMENT & HISTORY OF WORK PLACE LAW IN 

AUSTRALIA 
 

Summary of Key Dates for Federal System – From Federation to Fair Work 

1901 – Federation and Commonwealth Constitution  
 -No cwth power to regulate employment but note the Constitution: 

- Section 51(xxxv) – the industrial arbitrations power- ‘beyond the limits’ 
- External affairs power also used 
- S122- the territories power 

1904 – Conciliation and Arbitration Act 1904 (Cth) 
- System was set up after Australian Constitution was drafted and Federation 
- Act in place to deal with interstate labor disputes 
- because only the Cth could only regulate interstate, wanted an award that affected 

multiple workers- so patchwork of awards over the cth affecting different industries, 
no pattern, in conjunction with the industrial relations 

- got messy 
1988 – Industrial Relations Act 1988 (Hawke ALP) 

- Introduced by Hawke govt to replace 1904 C&A Act. 
- IR commission still relied on reconciliation to resolve disputes 
 

1993 – Industrial Relations Reform Act (Paul Keating introduces enterprise bargaining) 
- Keeting amended and enables individual agreement to be formanlised and certified 

by Australia commission and also enterprise bargaining awards where employees 
would argued collectively.  

- Start of bargaining with the employer. Less reliance on unions. 
 
1996 – Workplace Relations Act – (Howard Coalition - Brand new act- introduces AWA) 

- Renamed  it Workplace Relations Act- allows awa- contract between the e and E 
about the contracts – negotiate terms. It would exclude and awards. The Australia 
Workplace Agreement would exclude this. 

- They left no disadvantage test- and AWA could only be approved if it didn't 
disadvantage the employee. So they could be worse off. 

- No restiriction as to what could be in an agreement and also decreased role in 
unions and limitation of how unions can be involved. 

- Enterprise agreements- unions // And awards- used in particular industries. 
- All in the Cth, a lot of overlap. 
 

2006 – Work Choice Legislation 2 (Howard Govt) 
- It is the same name as 1996 act but act totally changed and renumbered. 
- Made substantial changes to the regulation of employment conditions and 

industrial relations. 
 

2009– Introduction of Fair Work Act 2009 – end of Work Choices 
- All state referral of power, except WA, to cwlth (states can revoke this) 

- The act created Fair Work Australia – approving enterprise agreements/resolving disputes 

between employers and employee.  

- FWA made things simplier – NES/MODERN AWARDS/UNION ROLES/UD/GPD 

In depth description … 



DIRECT DISCRIMINATION –  
 

Section 8(1) of EO Act: 
- Direct discrimination occurs if a person treats, or proposes to treat, a person with an 

attribute unfavourably because of that attribute. 
- More likely to address formal inequality (more obvious inequality)  

 
Section 8(2) of EO Act: 
-   In determining whether a person directly discriminates it is irrelevant— 

(a)     whether or not that person(the discriminator) is aware of the discrimination or 
considers the treatment to be unfavourable; 
(b)    whether or not the attribute is the only or dominant reason for the treatment, 
provided that it is a substantial reason. 

 
- It is irrelevant if the discriminator is aware or not of the discrimination. ^^^ 

Eg: the employer may show they have some other reason for the less favourable 
treatment, thus explaining they did not demote or dismiss the employer on a basis of 
discrim. BUT, it is upto the tribunal member to determine if the motive is relevant.  
 

 
Cases –  

- EXAMPES OF DIRECT DISCRIMINATION 
 

Wardley v Ansett Transport Industries (Operations) Pty Ltd (1984): 
EG: Direct discrim, attribute of sex – CHILD BEARING POTENTIAL. 

 Deborah Wardley applied to Ansett to be a trainee pilot but her application 

was rejected even though she scored high marks on all the tests. She was 

not accepted because of her child bearing potential  

 The evidence showed that Wardley would have been accepted had she 

been male.  

 The (then) Victorian Equal Opportunity Board found direct discrimination on the 

ground of her sex and upheld by HC. 

 

Du Bois-Hammond v Raging Thunder (2004) 

 A woman took maternity leave from her company. Whilst she was on leave, the 

company was restructured and she was made redundant.  

 The tribunal found that taking maternity leave was a characteristic of 

pregnancy and/or parental status, and so her claim came within the Act. 

The employee suffered direct discrimination because she was treated 

less favourably as a result of her pregnancy or her parental status, in 

that she was not offered one of the new positions in the restructured 

company (which she would have accepted). If she had not been on leave, 

she would have been offered the position 

 

Du Bois-Hammond v Raging Thunder (2004) 

 Sirect discrimination on the ground of pregnancy. ER dismissed a recent 

recruit because she told him she was pregnant & requested maternity leave 

 

INDIRECT DISCRIMINATION- Section 9 of EO Act    



S 9(3) (4) In determining whether a person indirectly discriminates it is irrelevant 

whether or not that person is aware of the discrimination. 

 

What is indirect discrimination? 

- Policies, practices, condition, and/or requirements that are seemingly non-

discriminatory but which have a disporporitinate impact on a member of a group 

with a particular attribute which is not reasonable.  

- More likely to address not as obvious discrimination  

• EG: Managerial policy and practice. 

Section 9(1) of EO Act:   

 
   What is reasonable?? 

 

What is Unfair Dismissal ? 

(1) Indirect discrimination occurs if a person imposes, or proposes to impose, a 

requirement, condition or practice-  

(a) that has, or is likely to have, the effect of disadvantaging persons with an 

attribute; and  

(b) that is not reasonable. (Onus - Employee has to show this) 

-Therefore the requirement must also not be reasonable in the circumstances 

-So if reasonable then ER will escape liability 

 

(2) The person who imposes, or proposes to impose, the requirement, condition or 

practice has the burden of proving that the requirement, condition or practice is 

reasonable.  (onus shifts and EMPLOYER has to show that it was reasonable! 

Departure from previous position) 

S 9(3) Whether a requirement, condition or practice is reasonable depends on all the relevant 

circumstances of the case, including the following-  

a) the nature and extent of the disadvantage resulting from the imposition, or proposed 
imposition, of the requirement, condition or practice; so what was the effect of 
imposing the practice? 

b) whether the disadvantage is proportionate to the result sought by the person who 
imposes, or proposes to impose, the requirement, condition or practice;  

 ASK: is it a proportionate way of dong it? 
 

c) the cost of any alternative requirement, condition or practice;  
d) the financial circumstances of the person imposing, or proposing to impose, the 

requirement, condition or practice 

 ASK: nature of employer- big small employer?  
 

e) whether reasonable adjustments or reasonable accommodation could be made to the 
requirement, condition or practice to reduce the disadvantage caused, including the 
availability of an alternative requirement, condition or practice that would achieve the 
result sought by the person imposing, or proposing to impose, the requirement, 
condition or practice but would result in less disadvantage.  

 ASK: Could the employer just do it an easier way to achieve the 
same result? 



WHAT ANSWER MUST INCLUDE…   

 s385 Fair Work Act: Unfair dismissal is defined as… 

1. Person has been dismissed , s386, AND 

2. Dismissal was harsh, unjust or unreasonable , s387,  AND  

3. Dismissal not consistent with small business fair dismissal code, (if 

applicable), s 388, (s 23), see AND 

- ONLY APPLIES TO SMALL BUSINESSES^ 

4. Dismissal was not a case of genuine redundancy , s389 

-another EXCLUSION 

IN EXAM MUST FOLLOW ALL THESE SECTIONS – IN ORDER (BELOW)…. 

 

Step 1: check person not excluded by any of exclusion on above pg  

 employment period/number of employees ect) 

 

 

 

1. Person has been dismissed - s386 FW Act 

 A persons employment has been terminated at the ‘initiative of the employer’; s386(1)(a) 

 An employee who is forced to resign because of “constructive dismissal” can claim 

unfair dismissal as well under this section: s386(1)(b)  

Constructive dismissal 

- Dismissal at employer’s initiative or employee has resigned but was forced 

because of conduct of employer still can bring claim  

-S 386 FW Act 

- Definition includes constructive dismissal: 

o EE is pressured into resigning under threat of being fired: Mohazab v Dick 

Smith 

o Leaves in response to unacceptable employer conduct (even if employer did 

not wish for employee to resign): Woolworths v Russian 

 

 

 

2. Dismissal was harsh, unjust or unreasonable - s387 FW ACT 



In considering whether it is satisfied that a dismissal was harsh, unjust or unreasonable, 

FWC must take into account: 

(a) whether there was a valid reason** for the dismissal related to the person’s 

capacity or conduct (including its effect on the safety and welfare of other 

employees); and 

(b) whether the person was notified of that reason; and 

(c) whether the person was given an opportunity to respond to any reason related 

to the capacity or conduct of the person; 

(d) any unreasonable refusal by the employer to allow the person to have a support 

person present to assist at any discussions relating to dismissal; and  

(e) if the dismissal related to unsatisfactory performance by the person—whether 

the person had been warned about that unsatisfactory performance before the 

dismissal; and 

(f) the degree to which the size of the employer’s enterprise would be likely to 

impact on the procedures followed in effecting the dismissal; and 

(g) the degree to which the absence of dedicated human resource management 

specialists or expertise in the enterprise would be likely to impact on the procedures 

followed in effecting the dismissal; and 

(h) any other matters that the FWC considers relevant. 

In exam 

1. Go through all the facts       2. See that all of the factors are ticked here  
 

 Procedural Fairness:  

 Is an employee entitled to Procedural Fairness? 

o No right at CL to procedural fairness. But there is under FWA 

o S 387 FWA does have elements of procedural fairness to it. Is always 
necessary to consider the circumstances as a whole 

 

Byrne v Aust Airlines:  
EG: As per the authority of there needs to be procedural fairness 

elements as s 387 does include them, thus it is always necessary to 
consider the circumstances as a whole. 

- 2 EE’s were dismissed without given a proper opportunity to present their 
side of the story. The employee must establish that it was harsh 

- Ask: Are there reasonable grounds??? 
o Will be fair if reasonable grounds. Employee needs warning. 
o HC held that dismissal could not be regarded as harsh, just or 

unreasonable for that reason alone, without at least considering 
whether their conduct warranted dismissal.  

 


