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Statutory Derivative Action (Pt 2f.1A) 

• Where co has been wronged and co does not take action, shareholders can sue re such a wrong on 
behalf of the co, and any money recovered from litigation goes to the co. 

• Members will generally be better off to use the oppression action, even where the action is derivative 
in nature. 

• Main advantage = ability to provide officers and former officers with a means to recover money for 
the co, in circumstances where the co itself is unlikely to bring the action. 

Applying for leave – standing? 

• S 236(1) – a person may bring proceedings on behalf of a company if: 
o The person is: 

 A member (on register of members), former member or person entitled to be 
registered as a member of the co (or a related body corporate); or 

 An officer or former officer of the co (director, secretary, managing director etc.). 
o The person is acting with leave granted under s 237. 

• Reference to a member or former member of the co or a related body corporate could enable a form 
of ‘double derivative action’ to be brought. 

o Oates v Consolidated Capital Services Ltd: ‘where a substantive cause of action is vested 
in a ‘company’ which is a subsidiary of another body corporate, it is open to a member or 
former member of that other body corporate to bring proceedings on behalf of the subsidiary 
‘company’, subject to obtaining a grant of leave under s 237’. 

o Not available to an applicant who is merely an officer or former officer, who can only seek 
leave to bring an action on behalf of the co of which they are or were an officer. 

Grounds for leave? 

• S 237(2) - the court must grant leave if it is satisfied that: 
(a) It is probable that the co will not itself bring the proceedings, or properly take responsibility for 

them; 
(b) The applicant is acting in good faith; 
(c) It is in the best interests of the co that the applicant be granted leave; 
(d) There is a serious question to be tried by the court (if the applicant is applying for leave to 

bring proceedings rather than intervene in any proceedings to which the co is a party); and 
(e) Either: 

 at least 14 days before making the application to the court, the applicant gave written 
notice to the co of the intention to apply to the court for leave and of the reasons for 
applying; or 

 it is appropriate for the court to grant leave even though notice was not given to the 
co. 

(a) Probability that the co will not take action 

• Co’s response to any notice of intention to apply for a grant of leave would provide evidence relevant 
to this criterion. 

• Demonstrating that the alleged wrongdoer has a dominant influence on the board of directors would 
also discharge this criterion. 

o Charlton v Babar – court was prepared to infer that it was unlikely that the co would take 
action itself from the contents of the administrator’s report. 

(b) applicant’s good faith 

• Applicant must show that they would suffer a real and substantive injury if a derivative action were not 
permitted, provided that the injury was dependent upon or connected with the applicant’s status as a 
shareholder or director (Chahwan). 

• Swansson v R A Pratt Properties Pty Ltd – good faith involves two interrelated factors: 
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1. Whether the applicant honestly believes that a good cause of action exists and has a 
reasonable prospect of success. 

2. Whether the applicant is seeking to bring the derivative action for such a collateral purpose as 
would amount to an abuse of process. 

 Chapman – applicant was disentitled to leave as motive of director in bringing the 
action was to put pressure on the other directors to extricate him financially from his 
investment in the co. 

 Chahwan – could be a lack of good faith where applicant’s conduct seeks to further 
their personal interests rather than interests of the co as a whole. 

• Good faith re former members / directors is complicated as applicant will have nothing obvious to gain 
directly from success of the derivative action. 

(c) best interests of the co 

• The criterion recognises that: a company might have sound business reasons for not pursuing a 
cause of action open to it and that its management might legitimately have decided that the best 
interests of the company would be served by not taking action. For example, a decision may be taken 
in a case where, although it may be clear that there has been a breach of duty by a director, the loss 
to the company may only be nominal. In this case, the costs of taking proceedings may outweigh any 
benefit to the company. 

• Chahwan – court held that applicant’s personal interest would preclude the co and its unsecured 
creditors from benefiting from the proposed action and that the action would thus not be in the best 
interests of the co. 

• This statutory derivative action is not available with respect to a co in liquidation 
• S 237(3) – rebuttable presumption that granting leave is not in the best interests of the co if it is 

established that… 
o E.g. if proceedings are by the co against a third party 

(d) a serious question to be tried 

• Test does not require applicant to prove the substantive issues (e.g. that a director has breached a 
duty). 

• Applicant simply needs to show that proceedings should be commenced (designed to prevent 
frivolous or vexatious claims). 

• Chahwan – ‘on an application such as this, it is not the function of the court to probe in depth the 
issue of serious question to be tried. The process is essentially a screening process designed to 
exclude cases with insufficient prospects of success to warrant the proceedings being pursued’. 

(e) notice of proceedings to the co 

• Gives co time to address the applicant’s concerns prior to the court hearing the matter. 
• Failure by the co to take action may support the court arriving at the conclusion that it is probable the 

co would not itself take proceedings. 

Powers of the court 

• S 241(1) – court has express powers to actively manage the proceedings by: 
o making interim orders, 
o giving directions about the conduct of the proceedings including requiring mediation, and 
o making orders directing the co or one of its officers to do or not do any act; and 
o ordering the appointment of an independent person to investigate and report to the court on: 

 The financial affairs of the co; 
 The facts or circumstances that gave rise to the cause of action the subject of the 

proceedings; or 
 The costs incurred in the proceedings by the parties to the proceedings and the 

applicant. 
• S 241(2) – a person appointed by the Court under s 241(1)(d) is entitled, on giving reasonable notice 

to the co, to inspect any books of the co 
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Effect of ratification by members 

• S 239 – if members of a co ratify or approve conduct, the ratification or approval does not prevent a 
person from applying for leave or, if leave has been granted, from bringing or continuing with 
proceedings. 

• Instead, the court may take ratification into account in deciding an application for leave or what order 
or judgment to make in proceedings brought. In doing so, court must have regard to: 

o How well informed about the conduct the members were when deciding whether to ratify or 
approve the conduct; and 

o Whether the members who ratified or approved the conduct were acting for proper purposes. 

Costs 

• S 242 – court may make any orders it considers appropriate about costs at any time ‘in relation to 
proceedings brought or intervened in with leave under s 237 or any application for leave under this 
section’. 

• Applicant also has ability to obtain an order indemnifying costs. 

Example of a successful application 

Cassegrain v Gerard Cassegrain & Co Pty Ltd 

• (see B&D pages 280-281) 
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Section 1324 injunctions 

• S 1324(1) – ASIC or a person whose interests have been, are or would be affected by conduct of a 
person may apply for an injunction to restrain the person from engaging in conduct that 
contravenes the Corp Act. 

o If the court grants an injunction, it can require that person to do any act or thing 
• S 1324(10) – the court may also, either in addition to or in substitution for the grant of the injunction, 

order that the person acting in contravention of the Corp Act pay damages to any other person 
• Shareholders can bring actions under s 1324 with respect to breaches of statutory directors’ duties 

(ss 180-183), insolvent trading (s 588G) etc. 
• Applies as alternate form of derivative action – easier to fulfil standing provisions and person 

affected will get the money (instead of the co!) 
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Personal Actions 

• Shareholder may be able to sue in their personal capacity to enforce a personal right 
o Their standing is automatic 
o if the action is successful any remedy is awarded to them personally (unlike derivative 

actions) 
• However, oppression remedy = best option as good guarantee of standing and remedial flexibility 
• Personal actions best where entitlement to relief is clear and only a single act or transaction is 

complained of. 

Separate and distinct losses 

• where loss is suffered by the co, this will often reduce the value of the co’s shares – shareholders 
will thus suffer an indirect loss in form of a diminution in value of their shareholdings. 

o This does not give a shareholder standing to bring a personal action for the wrong (as co is 
separate legal entity and co is one who suffered loss): Prudential Assurance Co Ltd v 
Newman Industries Ltd (No 2) 

o Rather, derivative action is appropriate as if money is restored to the co, the shareholders will 
also (indirectly) be compensated 

• Reaffirmed in Johnson v Gore Wood & Co: but there may however be situations where shareholder 
should be able to sue in a personal capacity even though the D has also harmed the co (see page 
206). 

Personal action in equity 

• Shareholders have standing to bring a personal action in equity: 
1. Where they can establish a fiduciary relationship on the facts; 
2. In the case of allotments of shares made for an improper purpose; 
3. Where the co exercises a power to alter the constitution in a way that harms some 

shareholders. 

Special fact fiduciary relationships 

• Exceptional circumstances – may be possible to establish a fiduciary relationship between directors 
and shareholders on the facts (arises often in context of share sales) 

Coleman v Myers: 
• Factors giving rise to the duty were: 

o The family character of the co; 
o The position of the directors in the co and the family; 
o Their high degree of inside knowledge; and 
o The way they went about persuading shareholders to sell (namely by using inside info and 

taking advantage of shareholders who were uninformed and who in the context of the 
private family co had come to rely on guidance from and place confidence in both the chair 
and managing director). 

 
 

Glavanics v Brunninghausen: 
• Factors giving rise to the duty were: 

o where directors deal directly with shareholders for the purchase or sale of shares; 
o where there are very few members, very few directors and their relationships are not 

impersonal but close. 
• One critical factor – P was entirely dependent on the D for info about fact that negotiations were 

underway directed to selling the entire undertaking. 
o In these circumstances, failure to reveal the negotiations for the sale of the business 

amounted to breach of fiduciary obligation. 
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Allotments of shares for an improper purpose 

• Proper purpose to allot shares = to raise funds 
• Amounts to a breach of directors’ duties (to act bona fide in the interests of the co as a whole and for 

proper purposes) 
• Unlike other breaches of duty, which generally only affect shareholders indirectly by diminishing the 

value of their shares, an allotment of shares for an improper purpose can directly effect 
shareholders by diminishing their voting power 

• Special feature has meant that breaches of this duty treated differently from other breaches of 
directors’ duties 

o Residues Treatment and Trading Co Ltd v Southern Resources Ltd (No 4): 
 Shareholder has personal right to have voting power of his shares undiminished by 

an allotment of shares made for an improper purpose by directors – shareholder has 
standing to institute proceedings. 

 NB: Could have been brought under oppression remedy 
• Appropriate remedy = set aside the issue of shares, or can instead seek the oppression remedy (as 

opposed to personal action in equity) 

Alteration of the constitution (in way that harms some shareholders) 

• A co can alter its constitution or replace the replaceable rules by special resolution. 
• Equitable limitations on exercise of the statutory power to alter the constitution – they place 

obligations on controlling shareholders when exercising their voting powers: 
1. Shareholders are not fiduciaries, and a share is a right of property that can be exercised in 

the holder’s self interest. 
2. This absolute proposition needs to be qualified because of the potential for abuse. E.g. 

shareholders who had a majority of the shares can use their voting power to alter the co’s 
constitution in a way that disadvantages the minority. 

• Central problem – distinguishing conduct that is legitimate exercise of majority power (although it 
causes disappointment and dissension among minority), and conduct that may be termed over-
reaching and unfair. 

• Gambottto v WCP Ltd – two new tests: 
1. Where alteration does not involve an actual or effective expropriation of shares or 

proprietary rights attaching to shares - an alteration regularly passed is valid unless it is: 
 ultra vires, 
 beyond any purpose contemplated by the articles, or 
 oppressive to minority shareholders. 

2. Where, as here, the resolution did involve expropriation by the majority of the minority 
shareholdings, the onus shifts to the majority to establish that: 

 the resolution was passed for a proper purpose - it would secure the co from 
significant detriment or harm; and 

 both the process and the terms of the acquisition were fair. 

Other examples where equitable limitation constrains majority members 

• Ngurli v McCann – the majority members cannot exercise their voting power in general meeting so 
as to commit a fraud on the minority.  They must not exercise their vote so as to appropriate to 
themselves or some of themselves property, advantages or rights which belong to the company. 

• Cook v Deeks – the majority cannot ratify their own breach. 

Personal action in contract 

• If shareholder has contractual relationship with the co e.g. for the sale of goods or provision of 
services, or even a shareholders’ agreement, this is generally governed by ordinary contractual rules. 

• Exception – where shareholder sues on the statutory contract in s 140. 
o Will not have access to range of ordinary contractual remedies – usually an injunction under 

s 1324 may be appropriate. 




