
 

WEEK 1: INTRODUCTION TO CRIMINAL LAW  

 

WHAT IS A CRIME?  

A PROCEDURAL DEFINITION OF CRIME  

➢ Crime is conduct that can be made subject to the criminal process of charge, trial, 

verdict and punishment  

➢ A crime (or offence) is a legal wrong that can be followed by criminal proceedings 

which may result in punishment  

➢ It is criminal procedure that is crucial to defining what a crime is  

➢ Punishment is different from other unpleasant consequences that may follow as a 

result of civil law proceedings  

➢ Central case of punishment should follow five elements:  

 

I. It must involve pain or other consequences normally considered unpleasant  

II. It must be for an offence against legal rules  

III. It must be of an actual or supposed offender for his offence  

IV. It must be intentionally administered by human beings other than the 

offender  

V. It must be imposed and administered by an authority constituted by a legal 

system against which the offence is committed  

 

➢ On the positivist approach, whether or not something is law depends only on 

objective, morally neutral facts  

➢ The proceduralist approach to defining crime looks only at the objective facts about 

what can happen to a person who commits the crime, and does not look into the 

quality of their conduct in itself or the content of that law  

➢ Limitation of proceduralist/ positivist – they focus on formal aspects of law, 

particularly procedures, rather than the substance of law  

➢ This means that they tend to be descriptive rather than normative  

A substantive conception of crime 

➢ The substantive approach defines crimes in terms of what they are ‘in themselves’ 
without reference to the legal process that is to be applied in them  

➢ Conceptualising crimes substantively is to construe them as kinds of conduct that are 

public wrong.  

➢ Is to see the public or the community as the victim of the wrongful conduct  



Personal freedom, morality and the criminal law 

 

             why should something be made a crime? 

➢ From a positivist point of view, there is no limit on what kind of conduct can be 

made criminal  

➢ There are three major justifications for criminalisation in classic accounts of criminal 

law:  

➢ The prevention of harm;  

➢ The vindication of moral values; and  

➢ The expression of legitimate public concern  

Prevention of harm 

➢ Id the state prohibits some of these harm-causing kinds of conduct, there is hope 

that these harms will not be created again or will at least be reduced in frequency  

➢ Articulated as the ‘harm principle’ – the idea is that restrictions on individual liberty 

must be curtailed and are justifiable only in order to prevent harm to others  

➢ The harm principle is a way of trying to balance the interests of the state and the 

community, on the one hand, against the freedom and autonomy of the individual 

on the other  

➢ Harm principle acts both as a reason for criminalisation and as a limit on it  

➢ One of the major difficulties for the harm principle is uncertainty about what 

constitutes ‘harm to others’.  
➢ Fitzjames stephen – he thought that the real aim of the criminal law was to provide 

an organised means for controlling the passion of revenge  

➢ Unless a community provides for the punishment of offenders, the people injured by 

offences would take matters into their own hands  

Vindication of moral values  

➢ A further justification for criminalisation is that it vindicates the community’s core or 
dominant moral values  

➢ It must involve moral wrongdoing; that is wrongdoing that amounts to an attack on 

or serious repudiation of a community’s core moral values  
➢ The criminalisation of that morally wrongful conduct is a way of taking the relevant 

community values seriously and re-presenting and re-affirming them to the 

community in a legal form  

➢ Many people argue that certain crime, even some serious crimes, are not morally 

wrongful. E.g. Euthanasia  

➢ Lord patrick argued that the criminal law ought to enforce morality  

➢ The opposing account asserts that morality is a private matter and that immoral 

conduct should not be the subject of criminal law unless it harms others.  



➢ Contemporary criminal law is that a person is not wicked unless they intended or 

adverted to the prohibited consequences or circumstances of their behaviour 

➢ Person is not sufficiently blameworthy to justify punishment unless they had mens 
rea 

➢ Offences such as ‘attempt’ demonstrate the ascendancy of subjective criminality  

 

Expression of legitimate public concern 

➢ One influential conception of crime is that a crime is a ‘public wrong’ 
➢ Criminalisation requires identifying when a kind of conduct is a wrong that is 

properly of concern to the community  

➢ This reflects a range of problems associated with the distinction between ‘public’ 
and ‘private’ wrong 

➢ Feminists have noted that the legal division of public and private plays a significant 

role in veiling and legitimating the subordination of certain groups in society  

➢ An example of how a shift in the public/private divide resulted in the criminalisation 

of previously lawful conduct can be seen in the abandonment of the martial 

immunity in rape 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Topic 2: the framework of criminal law 

2.1 sources of criminal laws and powers   

A. Sources of law: state and federal; common law and statute  

➢ Prior to 1907, in england and wales there was no system of appeals against 

conviction or sentence in criminal cases  

➢ During the eighteenth century, an informal system of appeal in the more serious 

criminal cases came to be used  

➢ If the trial judge had doubts about the correctness of the conviction, he would 

suspend the execution of the sentence  

➢ In each state, the major amendments relating to the more serious offences have 

now been collected into a single statute: crimes act 1900 (nsw) 

 

B. Courts exercising criminal jurisdiction; appeals  

➢ A change is a formal accusation that a person has committed a specific criminal 

offence  

➢ Both summary and indictable offences, the charge is usually filed in lower courts  

➢ Summary offences are tried in lower courts 

➢ This involves a magistrate sitting without a jury; the magistrate decides both 

questions of law and questions of fact 

➢ Summary offences are usually indicted by police officers  

➢ If an indictable offence has been charged, the charge will usually be subject to a 

committal hearing in the lower court  

➢ This hearing is to determine whether there is evidence of sufficient weight to 

support a conviction  

➢ The trial judge oversees the case, decides questions of law, and instructs the jury on 

its task 

➢ But does not decide ultimate questions of fact, that task is reserved for the jury  

Appeals 

➢ An appeal is a request made to a higher court by a party to a proceeding in a lower 

court, asking it to review the legal correctness of the process followed in that 

proceeding in the lower court  

➢ If there was any legal impropriety that took place in a lower court’s proceedings, the 
appeal court will usually have a range of options open to it to try to correct the 

problem or to ameliorate its effects  


