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Week 1 – the nature of testamentary freedom 

• Most people eventually make wills. 

History of testamentary freedom 
• You can go back at least 1,000 years. 

• Not all cultures across time shared our views of wills and testamentary freedom. 

• The system we have reflects a moral culture (there is a heavy emphasis in judgments to a moral 

duty – it is not simply about rights of the testator). 

• There is a heavy emphasis on the moral rights of families. In Australia, about 20% of families 

are blended families. 

• “The chains of the past still rattle around”, so it’s useful to understand how – because succession 

law still has echoes of the feudal system. 

• Feudalism was the legal system in England from 1066 until the Middle Ages (roughly the end 

of the 15th century). 

• The state is the “dominant tenant”, which means the state can take away land. (E.g., it can 

use eminent domain to make compulsory claims.) 

• Primogeniture – inheritance preferencing the oldest son – was a key part of this. 

• Feudalism was about a natural obligation of one person to another in a hierarchy – you were 

bound by your oath to your lord. 

• If you broke your oath, you could lose your land because you only held it in seisin; it was about 

mutual obligations, though you would have to say it was fairly lopsided. 

• The monarch did not have direct relationships with the peasant; the lords were the intervening 

people. This meant that the king’s access to military resources was really dependent on the lord, 

but that was kept stable through the lord’s land being dependent on the king’s goodwill. 

• Feudalism was essentially imported from France with the Normans in 1066. 

• Prior to 1066, England did not have inheritability. This was partly because, when William the 

Great won the Battle of Hastings, he gave all the land in England to the generals etc who helped 

him to win. 

• Those people wanted to give the land to the children. So the king, rather than reclaim the land, 

said that people’s sons could enter into a particular type of tenancy. Effectively, the king granted 

land to a chief on the requirement that they would defend the kingdom and provide the king 

with things like food, armaments, and money; they also had to avoid wastage of the land 

(degradation of capital assets). 

• Personal property (chattels – movable goods – personalty) started to develop a notion of 

inheritability through the ecclesiastical courts. 

• The ecclesiastical courts wanted a third of personalty to go to the church. 

• When people were going off to fight the Crusades in the 12th and 13th centuries, they wanted 

their property to be put to a use if they didn’t come back (such as their son). The trustee had to 

look after the property for the interest of the beneficiaries. 

• It had to be curtailed through the Statute of Uses. This was because there was perpetuity and it 

was preventing money from reaching the king. People became very upset, and this led to the 

Statute of Wills, which allowed people to pass on property. 

• These reforms happened under Henry II (1133–1189), who introduced new civil procedure 

courts. He also reduced the power of feudal courts. 
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• The growth of writs was an important part of the growth of the writs. In feudal times if you had 

a complaint (e.g., what we would today consider a complaint of negligence), you would have to 

take it to an official, and if it took the same form as a previous action, you would get a writ. 

• If you got the land from your father, you could draw up a similar writ and pass it onto your son. 

• England in the 13th century saw the first instance of a national economy. 

• People from Westminster would go out, take notes, and return to make sure that the law was 

being kept consistent across the country. 

• Personal property, inheritance, and capitalism are interlinked; it’s hard to have one without the 

other two. (Marx later claimed that industrialisation was the driving force for capitalism, but 

most say capitalism predated it.) 

• So the issue became: what was it that led to the changes in the economy, and how did that drive 

the idea of personal property? 

• Macfarlane has argued that capitalism developed by bureaucratic action. He found evidence 

from local parishes that people could own, buy, and sell property before the advent of 

capitalism. 

• The Statute of Wills came about as a concession from the king following rebellions ensuing from 

the Statute of Uses. 

• This history is quite specific to England; there are, for example, societies where inheritance is 

through the female line. 

• Until the Franchise Act 1832 (Imp), only men could vote. This meant that only the interests of 

men were realistically reflected in the law. 

• The other thing that started to arise in the time was death duties. By the 1920s, death duties had 

reached as high as 90%. 

• Whilst the aristocracy was emphasising primogeniture to keep the estates whole, the peasants 

were practising unogeniture, where property was divided equally between children (though 

often just between sons). This led to smaller and smaller estates that were increasingly unviable. 

• This is why in, e.g., Pride and Prejudice it was so important that daughters be married off, 

because otherwise they would need to get a share of property. 

• Daughters often got personal effects, while sons would get the land. 

• Some very clever lawyers came along and developed what was called the strict settlement. You 

would consider a line of heirs (A, B, C, D). A promises that A will give the land to C, and B to D, 

etc – thus leapfrogging generations and keeping land intact. It was the legal device that kept the 

estates in a state of primogeniture and stay there for a thousand years. 

• The New World colonies didn’t want to follow suit. They decided to instead follow the Old 

Testament and give sons a double portion. This helped to keep the farm viable. This continues in 

some parts of the world. 

• The state did not really like this – for example, it needed money, but also things like railroads etc 

need land to be built on. It was not in the state’s interest to have land permanently locked to a 

certain family bloodline. 

Women and succession 
• Women had essentially no succession rights. 

• They did have some rights to very, very limited personal effects. 

• They could contest once the Family Provision Act 1916 (NSW) was enacted. 

• The idea of the son inheriting the family farm is really dwindling; the idea of a woman running it 

is no longer abnormal, and many sons want to leave the land anyway. Additionally, the 
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economics of farming has changed so family farms are not the undoubtedly viable thing that was 

once the case. 

• In the 1980s, judges’ approach suddenly shifted from “the son needs to get the farm” to “the 

daughter deserves an equal share because she has been equally responsible”. 

• Dower was an entitlement of one-third until it was abolished in the 1860s. 

• There is the idea of the “laughing heir” – basically the inheritor of the ancestral estate, even 

though they have never even heard of the testator. 

• This led to the idea that land returns to the state if there is no person of reasonable propinquity. 

• Communist countries generally didn’t allow inheritance of real estate. 

• There are important public policy issues, such as: 

• Should people be able to inherit if they trigger the death of the testator? (Forfeiture.) 

• How should adopted children be treated? (Now, identically to biological children.) 

• Strongly recommend downloading the relevant NSW statutes: the Family Provision Act 1916 and 

the Succession Act 2006. 


