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CRIMINAL LAW: CASES  
 
WEEK 1: INTRODUCTION TO CRIMINAL LAW 
 
Personal Freedom, Morality and the Criminal Law  
 
3.36C CASE: R V BROWN [1994] – HOUSE OF LORDS  
 
Facts of the Case  
 
➢ Appellants belonged to a group of sado-masochistic homosexuals who, over a 10 year 

period from 1978, willingly participated in the commission of acts of violence against 
each other (incl. genital torture) 

➢ The passive partner or victim in each case consented to the acts being committed and 
suffered no permanent injury 

 
Charges 
 
➢ Charges of assault occasioning bodily harm and unlawful wounding  

 
Trial Case Ruling (Prior to appeal) 
 
➢ The TRIAL judge ruled that the consent of the victim afforded no defence to the 

charges, the appellants pleaded guilty and were sentenced to terms of imprisonment  
➢ The appellants appealed against their convictions, contending that a person could not 

be guilty of assault occasioning actual bodily harm or unlawful wounding in respect of 
acts carried out in private with the consent of the victim 

 
Appeal Ruling:  
➢ The court of appeal dismissed their appeals  
➢ They appealed once again to the House of Lords  

 
What is the legal question in the case? 
 
➢ The appellants appealed on the point of law  
➢ The house of lords was asked to consider the following point of law;  

 
“Where A wounds or assaults B occasioning him actual bodily harm in the course of a 
sadomasochistic encounter, does the prosecution have to prove lack of consent on the part 
of B before they can establish A’s guilt under s 20 and s 47 of the 1861 Offences against the 
Person Act?”  
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Rulings  
 
Lord Templeman:  
 
➢ In the present case, each of the appellants intentionally inflicted violence upon 

another with the consent of the victim and thereby occasioned actual bodily harm or 
in some cases wounding or grievous bodily harm  

➢ Each appellant therefore was guilty of an offence under s 47 or s 20 of the 1861 Act 
➢ Even when violence is intentionally inflicted and results in actual bodily harm, 

wounding or serious bodily harm the accused is entitled to be acquitted if the injury 
was a foreseeable incident of a lawful activity in which the person injured was 
participating  

➢ In some circumstances violence is not punishable under the criminal law  
➢ Even when violence is intentionally inflicted and results in actual  

 
Mention of previous cases **** check below   

 
➢ The authorities dealing with the intentional infliction of bodily harm do not 
establish that consent is a defence to a charge under the Act of 1861 
➢ The question is whether the defence should be extended to the infliction of 

bodily harm in the course of sado-masochistic encounters  
➢ The Act of 1967 is of no assistance for present purposes because the present problem 

was not under consideration  
➢ S. 47 of the Act of 1861 should not be available to charges of serious wounding and 

the infliction of serious bodily harm under s.20 
➢ Sadomasochistic participants have no way of foretelling the degree of bodily harm 

which will result from their encounters  
➢ The differences between actual bodily harm and serious bodily harm cannot be 

satisfactorily applied by a jury in order to determine acquittal or conviction  
➢ There was no evidence to support the assertion that sadomasochist activities are 

essential to the happiness of the appellants or any other participants but the 
argument would be acceptable if sadomasochism were only concerned with sex, as 
the appellants contend 

➢ However, sadomasochism is also concerned with violence  
➢ The evidence disclosed that drink and drugs were employed to obtain consent and 

increase enthusiasm  
 

FINAL RULING: I am not prepared to invent a defence of consent for sadomasochistic 
encounters which breed and glorify cruelty and result in offences under s. 46 and s.20 of 
the Act of 1861 
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Precedent 
 
R v Coney 1882 

- Court held that a prize-fight in public was unlawful  
- An assault being a breach of the peace and unlawful, the consent of the person struck 

is immaterial  
R v Donovan  

- Appellant in private beat a girl of 17 for purposes of sexual gratification, it was said with 
her consent 

- The court ruled ‘to beat another person with such a degree of violence that the 
infliction of bodily harm is a probable consequence, and when such an act is proved, 
consent is immaterial  
 

Hawkins J Said...  
- It is not in the power of any man to give an effectual consent to that which amounts to, 

or has a direct tendency to create, a breach of the peace  
 
 
Lord Mustill [dissenting]:  
 
➢ It must be emphasised that the issue before the House is not whether the appellants 

conduct is morally right, but whether it is properly charged under the Act of 1861 
➢ What I do say is that these are questions of private morality; that the standards by 

which they fall to be judged are not those of the criminal law  
➢ That the state should interfere with the rights of an individual to live his or her life or 

as her or she may choose no more than is necessary to ensure a proper balance 
between the special interests of the individual and the general interests of the 
individuals who together comprise the populace at large 

➢ I ask myself, not whether sadomasochistic acts are criminal, but rather whether the Act 
of 1861 (which was clearly indented to penalise conduct of a quite different nature) 
should in this new situation be interpreted so as to make it criminal.  

 
FINAL RULING: The only question is whether these consensual private acts are offences 
against the existing law of violence. To this question I return a negative response.  
 
OVERALL JUDGEMENT:  
 
Lord Jauncey and Lord Lowry delivered separate judgements agreeing with lord 
Templeman.  
 
Lord Slynn delivered a separate judgement agreeing with Lord Mustill.  
 
Appeals dismissed.  
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BONUS NOTES:  
- Offences that fall under assaults  
- Is the consent of the victim a defence to a charge of causing serious injury, or can an 

accused allow, if so what are the limits of this consent?  
- The accused pleaded guilty because they were told that ‘consent’ does not make what 

they did lawful  
- E.g. Incest  
- Devlin never said there is not moral code, rather a moral consensus – as determined by 

the reasonable man  
 
 
Consensual sado-masochistic homosexual encounters which occasioned actual bodily harm to 
the victim were assaults…notwithstanding with victim’s consent to the acts.  
 
Why? 

➢ ‘Society is entitled and bound to protect itself against a cult of violence’ (Lord 
Templeman) 

➢ ‘Possibility of proselytisation and corruption of young men is a real danger’ (Lord 
Jauncey) 

➢ ‘Sado-masochistic homosexual activity cannot be regarded as conducive to the 

enhancement or enjoyment of family life or conducive to the welfare of society’ 
(Lord Lowry) 
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WEEK 2: ELEMENTS OF A CRIME 
 
VOLUNTARINESS & Kills, Causation: 
Ugle v R (2002) 189 ALR 22 
 
Material Facts 

- The deceased died from a knife wound to the chest  
- The appellant was holding a knife when the wound was sustained  

 
Claims: 

- The appellant claimed the deceased was attacking him with a cricket bat, and that he 
was trying to fend off the deceased at the time the deceased was stabbed 

- The appellant stated that he had been acting in self-defence and that he had not 
realised the deceased had been stabbed  

 
Issues 
➢ Question of law: S.23 of the Criminal code (WA) provides  
➢ The judge did not give the jury a direction about unwilled acts  
➢ The appellant was convicted of murder and appealed to the HC  
➢ Did the defendant put the knife in the body of the deceased, or did the deceased 

impale himself on the knife the D was holding? 
 
Gummow and Hayne JJ:  
➢ What was in issue, was whether the insertion of the knife in the body of the deceased 

was a voluntary act – an act willed by the appellant.  
➢ Ratio: It follows that the jury should have been directed to consider this issue  
➢ The trial judge told the jury, that if they were not persuasded beyond reasonable 

doubt that the appellants version of events should return an acquittal  
➢ However, this direction, did not cure the difficulty presented by there being no 

direction about whether the act of inserting the knife was an act that occurred 
independently of the exercise of the appellant’s will  

 
Decision: Guardon, Kirby and Calinan JJ each delivered separate judgements holding that the 
jury should have been directed regarding unwilled acts. Appeal allowed and a new trial 
ordered.  
HELD: To establish guilt, an act must be willed or voluntary. The voluntary act of arming one’s 
self with a knife was considered ‘willed’ 
 
 
Notes: 


