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Topic 1: Equitable Interests Arising by Operation of Law 

Disputes commonly arise between someone on register or two unregistered interests. First, look at 
who has legal title/who is on the register. An oral K and sufficient acts of part performance will also 
create an equitable interest.  
 
Where there is a specifically enforceable contract of sale of an interest in land, equity regards the 
beneficial interest in the land as having passed to the purchaser even before the legal formalities are 
complied with (Lysaght v Edwards). The vendor is treated as holding the legal interest on trust for 
the purchaser pending settlement  
 
[X] does not hold legal title, there is no express trust. [X] may seek … 
 
Equitable Interests 

• Deals with unregistered interests that people might claim to have in a property due to their 

circumstances 

Express Trusts 

• The trustee is the legal owner whereas the beneficiary is the owner in equity 

• As per s 53(1)(a) PLA, it must be created in writing and be signed (s 53(1)(b)-(c) PLA) 

• It may be created via declaration (‘I declare to be trustee…’ or by transfer (‘I declare 
[another] to be trustee on my behalf…’) 

• Made either inter vivos (while you’re alive) or by will (AKA testamentary trusts) 
 

Resulting Trusts 

• Need not be in writing (s 53(2) PLA) 

• RT will arise where circumstances are such that equity presumes, despite the transfer of 
legal title, the transferor intended for some or all of the equitable title to be retained by 
themselves 

• Where the presumption of RT operates, the recipient of the property holds the property as 
trustee for the transferor 

• When to assess the presence of this trust 
− Arises at the time of the purchase/transfer of the property 
− Therefore you can only look at facts before the purchase/transfer 

 

Voluntary Resulting Trust 

• Arises where property is transferred to [defendant] for no consideration 

• Equity presumed that A intended to retain the beneficial interest 
 

START: Where A transfers B property for no consideration from B, there is a presumption that A 
intends to keep the property 
 
Rebutting the presumption of resulting trust 
Is this presumption displaced by the presumption of advancement? 

• Where a particular class of relationship is involved, a POA will displace the presumption of 
RT, to presume the opposite: no RT if 

• The property was transferred from:  
− Parent to child (Boumelhem) 
− Husband to wife 
− Male fiancé to female fiancé 
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− Gibbs J in Calverley De facto (not settled) 
− In Xiao, the PoA was rebutted by clear evidence that the husband intended to retain 

the beneficial, he told that to his lawyer  
− Good consideration, which was love and affection in Xiao, is not valuable 

consideration, so it was still a gift  
Evidence of contrary intention? 

• Assessed by reference to conduct and evidence pointing to parties’ objective intentions at or 
before the time of the transfer (ie. A gift) 

• As per Cummins, can look at facts that occurred after the transfer to support an argument as 

to what intention was at time of purchase  

• In Cummins, the presumption of RT was rebutted because it was intended that parties would 

hold the land jointly (Wife contributed 76% vs husband 24%). Facts pointing to this 

intention:  

− Parties were married and had been together for a long time 

− They were purchasing a family home 

− The transaction was not just buying the land, but also building a house in 6 months’ 

time  

• Intention must be actual be actual and can be express or inferred. Onus is on the person 

seeking to rebut the presumption (recipient) 

• In Muschinski, wife contributed 25,000 and husband 2,500, but no RT because there was 

evidence that husband would have equal share as he would contribute later to building 

home/business costs, court found JVCT instead 

 

Conclusion: is there a trust or not trust? – why? Would illegality prevent the parties from being 
awarded? What is the appropriate remedy? 


