
 

Introduction to Equity 
Law Reform (Law and Equity) Act 1972  (NSW): when there is a conflict between the rules of 
equity and the rules of the common law, equity prevails 
Exclusive jurisdiction vs auxiliary jurisdiction 

1. Exclusive jurisdiction: matters that, prior to the judicature legislation, would have been 
adjudicated by the Chancery (fiduciary obligations, obligations of confidence, 
rescission on equitable grounds, etc). Only equitable remedies can be awarded!  

2. Auxiliary jurisdiction: acts in support of legal rights (often when common law damages 
are an inadequate remedy)  

 
Equitable Property 
Personal right (in personam) vs proprietary rights (in rem). Whether a personal or proprietary 
remedy is available is to do with context, not the nature of the right 
A debt is really a (personal) right to repayment (owned by the creditor: a proprietary right to a 
personal right). Money in a bank account is a debt owed by the bank 
Security interest: the creditor has a (personal) right to repayment and a (proprietary) right to 
property (which the creditor only gets on default). The right to property secures performance 
of an obligation (like a mortgage) 
Mortgagor (debtor), mortgagee (bank) 
McFarlane and Stevens article: 

1. Equitable property rights are distinct from personal rights and common law property 
rights. They are rights against a right; “while A has a right against the thing, B has a 
right against A’s right of ownership”  

2. Equitable property rights can bind a third party. If B has a right against the right of A, 
B’s right is prima facie binding on anyone who acquires A’s right, but not on the whole 
world. B cannot enforce his/her right against someone whose right does not derive 
from A’s 

3. B has an equitable property right whenever A has a duty to hold a claim-right or power 
for B. Not every right is eligible. A’s right must be specific/distinct, and not an immunity 
or liberty 

Latec Investments Ltd v Hotel Terrigal Pty Ltd : on competing equitable interests 
Walsh v Lonsdale : under a lease in equity, both parties have all of the same rights and 
obligations as under a common law lease 
Equity recognises property interests that do not exist at common law. Equitable property 
interests are created by agreement, by express trust, or by court order/operation of the law. It 
is enforceable when there is a specifically enforceable contract to create an interest 
DKLR Holding Co (No. 2) Pty Ltd v Commissioner of Stamp Duties: the true owner of property 
holds only the full, unqualified legal interest in the property. S/he cannot transfer the legal 
interest and reserve the equitable interest for him/herself 
NPB v Ainsworth : the deserted wife did not have a proprietary right to the house. Rather, she 
had a personal right against the husband (based on an equitable doctrine: married woman’s 
equity) 

 



 

● A proprietary right must relate to property, be definable, be identifiable by third parties, 
be capable of assumption by third parties, and have some degree of 
permanence/stability 

Beconwood Securities v ANZ: the securities lending agreement did not give Beconwood a 
security interest/proprietary right. Beconwood had a right to equivalent shares or money-- not 
a specific thing  
 
Fiduciary Obligations: Existence and Scope 
Is there a fiduciary relationship? What is the scope > What are fiduciary duties? > Has there 
been breach? > Was there disclosure/consent? > Remedy? 
Identifying fiduciary relationships (no High Court ratio): 

● Hospital Products Ltd v United States Surgical Corporation : recognised fiduciary 
relationships include partners, principal/agent, director/company, master 
(beneficiary)/servant (fiduciary), solicitor/client, etc, but the categories are not closed  

● Hospital Products: look at the characteristics of the relationship. Mason J (undertaking 
test): In recognised fiduciary relationships, the fiduciary acts on behalf of/in the 
interests of the beneficiary in the exercise of a power/discretion that affects the 
beneficiary’s practical or legal interests. The essence of the relationship, then, is that 
the fiduciary exercises a power in such a way that the beneficiary is vulnerable to 
abuse. HIP was permitted to act in its own interests, but it was still responsible for 
USSC’s goodwill in Australia, putting USSC in a position of vulnerability. Their 
relationship was comparable to a bailor/bailee relationship 

● Daly v Sydney Stock Exchange Ltd : financial advisor/client has emerged as a new 
category of fiduciary relationship. A person who holds him/herself out as having 
expertise and gives advice in his/her area of expertise is in a fiduciary relationship with 
the person s/he advises. The financial advisor must be acting as his/her client’s agent 
and there must be reliance (goes to influence) 

● Breen v Williams: circumstances that suggest (but do not determine) a fiduciary 
relationship include a relation of confidence, inequality of bargaining power, 
undertaking to act in the interests of the other party, the scope to exercise a discretion 
or power that affects the rights/interests of the other party, dependence/vulnerability 
that causes one party to rely on the other (goes to influence) 

● Criteria are likely to be different for vertical v horizontal relationships  
○ Vertical relationships: the test is whether one party has undertaken to act in the 

interests of the other party (as in Hospital Products) 
○ Horizontal relationships: the test is whether the parties placed a high degree of 

trust/confidence in one another in pursuit of their common goal  
○ United Dominions Corporation Ltd v Brian Pty Ltd : UDC had a duty not to gain 

an advantage for itself at the expense of its partners 
Scope of a fiduciary relationship 

● Determined by reference to the fiduciary’s undertaking. Not every aspect of the 
relationship need be fiduciary  

● A contract can create/define/limit the scope of a fiduciary relationship 

 



 

○ Breen v Williams: the existence of a contract does not exclude the possibility of 
a fiduciary relationship, although the terms of the contract may be such that it 
leaves no scope for a fiduciary duty 

○ Not every breach of contract is a breach of a fiduciary obligation (Streetscape 
Projects v City of Sydney) 

● Breen v Williams: the exact scope of the doctor/patient fiduciary relationship must be 
established to determine if there was a breach. The doctor did not have a fiduciary 
obligation to keep records for the patient  

● Howard v Commissioner of Taxation : the scope of the fiduciary duty depends on the 
nature of the relationship and the facts of the case. Howard did not obtain 
compensation by reason or by use of his position as Disctronics’ company director, so 
the money was his and liable to taxation 

Core fiduciary obligations: 
● Not to act when there is an actual or potential conflict between the obligation to the 

beneficiary and his/her own self interest (duty-interest conflict), or between obligations 
owed to two beneficiaries (duty-duty conflict). A real or substantial (or sensible) 
possibility of conflict is sufficient 

○ Boardman v Phipps: duty-interest conflict 
○ Commonwealth Bank of Australia v Smith : duty-duty conflict  

● Not to profit from the fiduciary relationship 
○ Regal (Hastings) Ltd v Gulliver: the only issue is the profit, and that is a 

question of fact. It does not matter if the fiduciary acted in good faith 
○ Good statement of principle in Breen v Williams: “the fiduciary will be brought to 

account for any benefit or gain which 1) has been obtained or received in 
circumstances where a conflict or significant possibility of conflict existed 
between the fiduciary duty and personal interest in the pursuit or possible 
receipt of the benefit or gain or 2) was obtained or received by use or by reason 
of the fiduciary position or opportunity or knowledge resulting from it” 

■ Chan v Zacharia : acknowledges that the two rules can be considered 
one single rule, as the conflict rule encompasses the profit rule. 
However, this case held that the two rules are distinct 

● Note: both are negative obligations! There is no positive obligation to act in the 
beneficiary’s best interest 

Equitable fiduciary obligations: duty to act in good faith, equitable duty of care, equitable duty 
of confidence, other duties derived from the relationship in question. Good faith is the only 
duty that cannot be excluded by contract or other document 
Fiduciary obligations are very strictly enforced. The main goal is deterrence: 

● Keech v Sandford : it was enough that the trustee had the opportunity to profit from his 
position  

● Boardman v Phipps: it is still a breach even if it puts the beneficiary in a much better 
position 

● Chan v Zacharia : with leases, there is a presumption that the defendant exploited 
his/her fiduciary position to secure the lease (with trustees: irrebuttable)  

 


