
Express Trusts: 
1. Certainty of intention? 

a. Retaining legal interest in that property 
but taking on an onerous obligation to 
hold? 

• Re Armstrong- A deposited 2 lots of $1500. 
He wanted to receive interest during his 
lifetime but have maturity of the 
investment to go to his 2 sons. Clear that he 
wanted to create a benefit for his sons. 
Court had to consider A’s intention. 

• Paul v Constance- C and P in defacto 
relationship. Bank account in C’s name but 
was a joint account. They both deposited in 
it. C died. He had said during his lifetime 
that the money was as much hers as it was 
his. Court held this was sufficient to 
establish that C was holding the money for 
the benefit of himself and P 

• Burns v Kendall- husband and wife 
executed acknowledgement of trust 
document that he was holding a one half 
share of house on behalf of wife. Husband 
then said he didn’t intend to create a trust. 
Court held it must be considered 
objectively and by signing the document he 
objectively appeared to intend to create a 
trust 

• Dean v Cole- testator left property to wife 
and said “trusting to her she will divide in 
fair just and equal shares between my 
children”. Court held no intention to create 
trust due to context of the document. He 
earlier left wife $1000 and $3000 to her 
own disposal and the same amounts of 
money were part of the proceedings re the 
apparent trust. Thus, the words used were 

prepatory words and he already gave the 
money to her absolutely 

• Hayes- words ‘on the understanding that’ 
sufficient to create a trust because his 
words were of legal restriction and he 
never had the intention for his daughter to 
have an absolute interest and she was 
subject to the condition of giving to the 
charity 

• Re Kayford- mail order company 
established company trust account where 
you’d send $, $ would be put into account, 
clothing would be sent and $ would be 
taken from trust. Company then went into 
liquidation. Court found the arrangement 
created a benefit for the customers. Usually 
sending money to company for goods 
makes you a creditor  

• Quistclose- company (Rose razor) declared 
dividend but they didn’t have money to pay 
dividend. R got loan from Q to pay dividend 
and $ was kept in a separate account with 
B. B wanted to use money for R’s overdraft 
for other accounts. Primary trust with 
shareholders as beneficiaries and 
secondary trust for the R, the lender 
because $ was only for use to pay 
dividends. Absolute intention that R only 
use money for that purpose. Debtor 
creditor relationship and coexist with a 
trust relationship. However, secondary 
trust arises only if primary trust is not 
satisfied 

• Re Australian Elizabethan trust- gifts made 
to AET expressed as unconditional but A 
would then give them to a nominated 
organisation. A when into liquidation. No 
trust created because the nomination was 

just a preference. Need mutual intention of 
creditor and debtor. If facts disclosed no 
obligation to pay creditors, can’t find a trust 
created in their favour. One trust with a 
mandate- trustee is debtor, lender is 
beneficiary 

• Twinsectra- solicitor, Leech, acted for Y who 
needed to borrow money from T. Y 
approached another solicitor to give 
undertaking to release money only for 
settlement. L released money to Y and 
wasn’t solely used for settlement. When 
lender gave money for specific purpose, 
lender doesn’t part with their entire 
beneficial interest. Thus they retain some 
of the beneficial interest. Court held that 
this was a resulting trust which is a negative 
intention of wishing someone else NOT to 
have the beneficial interest 

• Steven Travel Service v Qantas- S got 
money for tickets issued by Q. S was a 
debtor to Q but didn’t keep money in 
separate account. This didn’t negate the 
existence of a trust 

 
2. Certainty of subject matter? 

• Hunter v Moss- M promised H 5% of shares 
in company (50 shares). Court had to 
decide whether subject matter was certain. 
Court held this was certain because there 
was only 1 class of shares here 

• White v Shortal- male had 1.5m shares and 
promised woman 220,000 shares on trust 
for her. Court held he could do what he 
wanted with the other shares as long as the 
number didn’t drop below 220,000 

 
3. Certainty of objects? 


