Table of Contents

Introduction to the WIRC ACE (TOPIC L) eeiiiiiiiiiieeieee ettt ettt e e e eeeitr e e e e e e eeeaabeeeeeeeeeeeearaaeees 6
Historical background to Workers’ Compensation in Victoria: ......cccccvveeeiiiiee e, 6
18 century to end of 19" century: Laissez-faire, CL, & ‘Unholy Trnity’ ......cccoveveveveveieeieecreen. 6
1900-1925 (pp. 11-12): profound and rapid Change .......cccceeevveeeciieecee e 7
Mid-920s to 1979 (pp. 12-): ‘incrementalist iNterregNUM’ .......c.ceccvieeiieecie e 7
1970 to mid-1990s (pp 13-): ‘reform and counter-reform’ ........ccccveeeeciiiee i 7
THE WIRC ACE: ..ttt ettt b e h e s h e sttt et e bt e b e e e bt e saeesan e e beebeenbeesbeenanenas 8
2T =4 Lo 18 To LA USSP 9
OULIING OF the WIRC ACE: .ttt ettt et ettt et e bt e e sabe e e et e e sabeesseeesabeeenanes 9
AL ol Yot d A o] ] 13 PSPPSR 9
Aims and Rationales of the AC Act and WIRC ACE:....cc.uiiiiiiiiieieeeree e 10
Principles of Statutory INTerpretation:. ... et e e ate e e e e 10
‘Beneficial’/remedial or financially responsible legislation? ...........ccccoevveviiiieccecvicnec e, 10
Administration of the AC Act and the WIRC ACL: .....ccuviiieiiiiiie ettt e 13
Victorian WorkCover Authority/WorkSafe Victoria:.......ccoceecveeeeieieiee et 13
Claims for compensation (SEE TOPIC L10):...iiiiiuiiiiiiieeeeeieee e eeite et e e eevee e e e ebee e e e bree e e ereee e eeareeas 14
Authority to INdemNify @MPIOYEI: ..o et e e et e e eraeeeeas 15

[ g o] [0 )Y o R = (T PSP 15
Y= LT U = PP PR PR TRUR 15
Introduction to the TA Act (TOPIC 5): uueeiiiiiiiiieeeeee e Error! Bookmark not defined.
Historical background: .........ccoeiiiioiiiee e Error! Bookmark not defined.
Background pre-1986:.......cccccveeiiiciiieeeiiieeeeciree e eeiree e sire e e erree e Error! Bookmark not defined.
Reform movements in 1960s and 1970s: .........ccccceeveeneeneeneennennn Error! Bookmark not defined.
Outline of the TA ACE: c.eeeiiie e Error! Bookmark not defined.
Aims and rationale of the TA ACt: ...cccceviiiriiiiieeeeeeeee e, Error! Bookmark not defined.
Types of COMPENSALION: ......ueiiiiiiiee et e e e Error! Bookmark not defined.
Administration of the TA Act: ...c.cooviiiriiii e Error! Bookmark not defined.
The Transport Accident COMMISSION: ......ccccveeeiiciieeeciiiee e Error! Bookmark not defined.
Claims procedure (SE8 TOPIC...): iervrieirieerreeeireeeereeeereeerreeeereeesareens Error! Bookmark not defined.
Transport accident insurance compulsory:.......cccccceeeeeecccviiieeeeeeenn. Error! Bookmark not defined.

o (ol T TP PUR TR PRR Error! Bookmark not defined
Comparison of the TA Act and the WIRC AcCt:.....cccoevveeviiiriieenieennnen, Error! Bookmark not defined.

Claims procedures and dispute resolution - WIRC Act and the TA Act (Topic 10): Error! Bookmark not
defined.



Dispute resolution and alternative/appropriate dispute resolution (ADR):....... Error! Bookmark not
defined.

ADR defiN@d: ...t Error! Bookmark not defined.

Some public policy perspectives on ADR and dispute resolution.... Error! Bookmark not defined.

Claim procedures and dispute resolution in the WIRC Act.................. Error! Bookmark not defined.
Claims ProCEAUIES:......cciciieeeecteee et rre e e e raaee e Error! Bookmark not defined.
Dispute Resolution—No-Fault Compensation:........cccceccveeeircveeennnns Error! Bookmark not defined.
Dispute Resolution—Common law proceedings: .......ccccevevrcvveeennns Error! Bookmark not defined.

Claims procedures and dispute resolution in the TA Act..................... Error! Bookmark not defined.
Claims ProCEAUIES.......cceciiiee ettt e e e e e e saaee s Error! Bookmark not defined.
Dispute Resolution—No-Fault Compensation.........cccoeeveeeiiciveeenns Error! Bookmark not defined.
Dispute Resolution—Common law proceedings .......ccccoeeevecuveeenns Error! Bookmark not defined.

Entitlement to receive compensation - WIRC Act (Topic 2): ....ccceuvvneeen. Error! Bookmark not defined.

WHO IS @ ‘WOIKEI? ..t Error! Bookmark not defined.
Statutory definition of ‘WOrker’: ........cccceeeecieieeccie e Error! Bookmark not defined.
Non-WIRC/AC Act statutorily deemed workers:.........cccoeeveeuvennenne. Error! Bookmark not defined.
Excluded categories (ie NOt WOrkers):.......cocvueeecieeenieesieeeree e Error! Bookmark not defined.

0 [ U PRRRR Error! Bookmark not defined.
Definition of an INJUIY: .....ooeiciiiee e Error! Bookmark not defined.
PrIMAry’ INJUIIES: c.eveiee ettt et e e e bae e e e enreeeeeaes Error! Bookmark not defined.
Hearing loss (Industrial deafness/Acoustic trauma):...........ccoc.u...... Error! Bookmark not defined.
‘Extended’ INJUIIES ...ccccciieee ettt e e s e e Error! Bookmark not defined.
DiSASE .ttt ettt ettt sttt st b e h e s ae e st e Error! Bookmark not defined.
Gradual ProCesSs INJUIY: c....uiieeecieeeeeciee et eesree e e ere e e e eeaaaeeean Error! Bookmark not defined.
Injuries that result in death: ........ccccoeeeeciiiiiccee e Error! Bookmark not defined.

Nexus between injury and employment: .......ccocoveeeviiiiieeeiiieee e, Error! Bookmark not defined.
Primary injuries--‘out of or in the course of employment’.............. Error! Bookmark not defined.
Industrial deafness — causal connection ........c.ccceceeveeneeneenecnnenn Error! Bookmark not defined.
‘Extended’ injuries—injuries to which the ‘significant contributing factor’ test applies ....... Error!

Bookmark not defined.

DS BASES . et eureertteerite e sttt sttt ste e et e e be e st e et e e st e et e e st e s ba e e nabeesats Error! Bookmark not defined.
Gradual process injuries—due to the nature of employment.:........ Error! Bookmark not defined.
Injury or Disease that results in Death:........ccccccoivieeeiiiiccciiieeee, Error! Bookmark not defined.
Management action’ as a defence to mental injury claims:............ Error! Bookmark not defined.
Connection to the State of Victoria: .....cccoeeeiviiiiicie e, Error! Bookmark not defined.

‘Connection’ by place of employment........cccooeeviiciieiiiciieicccieeees Error! Bookmark not defined.



‘Connection’ by place of iNjury ......cceevviieiiccee e Error! Bookmark not defined.

‘Connection’ by place of work versus ‘connection’ by injury .......... Error! Bookmark not defined.

No entitlement to pay compensation:.......cccccceevciiieeeiiiieeesiiiee e, Error! Bookmark not defined
Restriction on compensation:.......oooeceiieiiiiiinniiiiieee e Error! Bookmark not defined
Compensation payments - WIRC Act (TOPIC 3):.ccccuiieeeiciiieeeciieee e Error! Bookmark not defined
Compensation in Weekly Payments: ........ccccoeoeeeiiiiiee e Error! Bookmark not defined.
REGQUITEMENTS ... ittt e e e e e Error! Bookmark not defined.
Quantifying compensation in weekly payments.........cccoccveeercnnenn. Error! Bookmark not defined.

Obligations on worker and employer regarding return to work: .... Error! Bookmark not defined.

Alteration or termination of compensation in weekly payments: .. Error! Bookmark not defined.

Redemption of weekly payments by ‘settlement’.............ccceeees Error! Bookmark not defined.
Compensation in Medical and Like EXPENSES .......cccveeevciveeeeiieeeeennen, Error! Bookmark not defined.
Additional Medical and Like EXPENSES:......cccueeeveieeeiriieeeeecieee e Error! Bookmark not defined.
EXCIUSIONS: ..ttt et ettt e Error! Bookmark not defined.
Duration of payment:.......cccocciiiiicciie e Error! Bookmark not defined.
Impairment Benefits (non-economic 10SS):......ccecvieeeriiiieeecciieee e, Error! Bookmark not defined.
ENtitling provision: ......occveeiiciee e Error! Bookmark not defined.
Death BENEefits: oo Error! Bookmark not defined.
Common law damages - WIRC Act (TOPIC 4):uuueeeeecuiieeeeiiieeeeiieeeeeieee e Error! Bookmark not defined.
History Of @CtiONS: ...ciiiiiee e e Error! Bookmark not defined.
WHhich ACt APPLIES? .eveiieeeeeeeee e Error! Bookmark not defined.
Requirements for bringing actions for common law damages: .......... Error! Bookmark not defined.
Serious injury (the three ‘gateways’):...cccocceeeecieiiiciiee e, Error! Bookmark not defined.
Procedure for seeking serious injury certificate: ..........cocceeeecvveeennns Error! Bookmark not defined.
Gateway 1: impairment of 30% OF MOre ......cccevceeeviererieeeee e Error! Bookmark not defined.

Gateway 2: impairment less than 30% but VWA issues certificate: Error! Bookmark not defined.

Gateway 3: impairment less than 30% but court grants leave........ Error! Bookmark not defined.

Approach to determining serious injury:.......cccccccceeeveceeeeccieeeeennen, Error! Bookmark not defined.

Other issues relevant to serious injury applications:.........c............ Error! Bookmark not defined.

Entitlement to receive compensation - under the TA Act (Topic 6):....... Error! Bookmark not defined

Entitling provision under s 35(1):...uiiiiiiieiriiiieeeiiee e Error! Bookmark not defined
CONSIAEIATIONS: c.evieiiieeiiee ettt et ba e e sabeesaee s Error! Bookmark not defined.

1. Transport accident occurred ‘on or after 1 January 1987’: ss 34, 35 ......... Error! Bookmark not

defined.

2. Injured person made a claim within the time limits:................... Error! Bookmark not defined.

3. transport accident ‘connected’ to Victoria:.....cccccoceeeecvieeencnneenn, Error! Bookmark not defined.



4. person suffered an ‘INJUrY . ..o Error! Bookmark not defined.

5. Injury arose from a ‘transport accident’: ........cccecovveeriiieeeccnnnenn, Error! Bookmark not defined.
Compensation eXCIUSIONS: ....ccvviiiiiiiieeciee e e Error! Bookmark not defined.
Burden of proofi....... i Error! Bookmark not defined.
Eligibility decision review (TOpIc 10):.....ccceeciueeeeeiiieeeeciree e Error! Bookmark not defined.

Compensation payments - TA Act (TOPIC 7) e eccreeeeiiiieeeeciieeeeeee e Error! Bookmark not defined.
Loss of income benefits: ......cceoiiieiiiieneiieeee e Error! Bookmark not defined

LOSS Of arNINGS:.cceiiiii ittt e e Error! Bookmark not defined

Loss Of earning Capacity: ...coccveeiiecieee it Error! Bookmark not defined
Lump sum impairment benefits:.......cccoviiiiiiiiiccieec e Error! Bookmark not defined

Time Of @SSESSMENT....coiiiiiiiiieeete e e Error! Bookmark not defined

Deemed 0% iMmpPairMeENnt ......cccueeiiecieee et e e e Error! Bookmark not defined.

Method of asSESSMENT....c.eiiiiiiiiieieeee e Error! Bookmark not defined.

Threshold and calculation.........ccceeriiiiiiiiniiiiniiec e Error! Bookmark not defined.
Medical and like benefits:........ccoveriiriiiie e Error! Bookmark not defined.

AULNOTISALION: Leeeiiiiiiieeicee e e s Error! Bookmark not defined.
Death benefitsS ... Error! Bookmark not defined
Suspension of or limits on compensation:........ccccoecveeeeicieeeeciiee e, Error! Bookmark not defined

VT o 1<T 1Y o o TSRS Error! Bookmark not defined

Situations in which compensation is not payable:...........cccceec......e. Error! Bookmark not defined

Common law damages - TA Act (TOPIC 8): .eeeeecerieeeeiiieeeeiieee e Error! Bookmark not defined.
HiStory OF 5 93 o e Error! Bookmark not defined.
Requirements for bring actions: ........cccveeeeiiiiieeeiiiee e Error! Bookmark not defined.
3 ‘serious injury’ gateways under s 93:.......cccvieieeiieee e Error! Bookmark not defined.
Approach to determining ‘serious injury’ under s 93(4)(c) and (d): .... Error! Bookmark not defined.

STEP 1: Identify the compensable injury: ......cccccoveeeeceeecciieee e, Error! Bookmark not defined.

STEP 2: Identify the impairment: ......ccccceveieeieiie e, Error! Bookmark not defined.

STEP 3: Identify the consequences following from the impairment or loss of body function etc

......................................................................................................... Error! Bookmark not defined.

STEP 4: Satisfy the narrative test’s 3 ‘reference points'. ................. Error! Bookmark not defined.
Other issues relevant to Sl applications.......ccccceeevviieiicciiee e, Error! Bookmark not defined.

INndemnity ProviSioN: .......ceiiccieei et Error! Bookmark not defined.

Amounts of damages: .....coocuiiiiieiie e Error! Bookmark not defined.

Nominal defendant for unidentified and unindemnified vehicles: . Error! Bookmark not defined.
Interaction between TA Act, WIRC Act, and Other Schemes (Topic 9): .. Error! Bookmark not defined.

[aY Ao Yo [U Lot o] o NP PRPRRRPPRRPPRPRt Error! Bookmark not defined.



Overlap between WIRC Act and TA ACt: ..ooeevviiieiiciiie e Error! Bookmark not defined.

Overlap between WIRC Act, TA Act and Wrongs Act: .......ccccvveeennnee. Error! Bookmark not defined.
Overlap between TA Act and Common Law: (from Topic 8) ............... Error! Bookmark not defined.
Recoveries from Third Parties by the VWA ........ccoiiiiiiiiiiieee s Error! Bookmark not defined.
Recoveries from a Third Party by the TAC: ......ccoocvieiiiciiiieieeeees Error! Bookmark not defined.
Overlap between WIRC Act, TA Act and other schemes®.................... Error! Bookmark not defined.

Safety, Rehabilitation, and Compensation Act 1988 (Cth) (SRC Act)Error! Bookmark not defined.

Seafarers Rehabilitation and Compensation Act 1992 (Cth) ........... Error! Bookmark not defined.
Military Rehabilitation and Compensation Act 2004 (Cth) (MRC Act)............ Error! Bookmark not
defined.

National Disability Insurance Scheme Act 2013 (Cth) (NDIS Act) ... Error! Bookmark not defined.

Criminal Injuries Compensation: Victims of Crime Assessment Act 1996 (Vic) (‘VCA Act’): .. Error!
Bookmark not defined.



Introduction to the WIRC Act (roric1).
The Workplace Injury Rehabilitation and Compensation Act 2013 (Vic) = WIRC Act.

Historical background to Workers” Compensation in Victoria:
e The history of workers’ compensation is that of a movement towards a legislative scheme
that provides for compensation to injured workers irrespective of fault.

e Kevin Purse 2005 identifies 4 ‘nodal points of policy development’:
1. 18" century to end of 19" century
2. 1900-1925
3. Mid-920s to 1979
4. 1970 to mid-1990s

18 century to end of 19 century: Laissez-faire, CL, & ‘Unholy Trinity’

The Unholy Trinitys of defences:
e The situation in Australia prior to the first workers’ compensation scheme was much like
England.

e The Unholy Trinity of defences invented in the 19« century comprised of:
1. ‘common employment’, which originated in Priestley v Fowler (1837) 3M & W 1
but later abrogated by statute;
2. voluntary assumption of risk (volenti non-fit iniuria), ie obvious risk or inherent risk—
but strictly interpreted by courts as in NSW v Fahey per Kirby J; and
3. contributory negligence that once provided a complete defence.

Workmen’s Compensation Act 1897 (UK):

e Inthe 19th century, the Workmen’s Compensation Act 1897 (UK) was enacted.

e The 1897 UK legislation was a product of the ‘Manchester School liberalism’. The model
favoured a limited common law liability of employers for work injuries, premised on the
notion of individual responsibility embodied in the fault concept as the basis of liability,
albeit slightly widened to allow recovery to injured workers.

e Ifin any employment... personal injury by accident arising out of and in the course of the
employment is caused to a workman, his employer shall be liable to pay compensation: s
1(1) Workmen’s Compensation Act 1897 (UK).

e This legislation adopted a ‘no-fault’ system: it was not necessary on the part of the worker to
prove fault or negligence on the part of the employer or any other person.

o All that was required was that the worker’s injuries were work-related, namely by
showing that the personal injury arose ‘by accident’ and ‘out of an in the course of
employment’.

e The nature of the cause of action that arose under workers’ compensation legislation was
not in tort or contract, but a statutory duty on the employer to provide limited
compensation, not damages: McGuire v Union Steamship Company of NZ (1920) 27 CLR
570 per Isaacs and Rich JJ.

e The Workmen’s Compensation Act 1897 (UK) contained several shortcomings:

a. It was restricted to workers in certain trades such as those working on the railways,
‘factories’, mines, quarries, engineering work, building higher than thirty feet (and
from 1900 ‘agricultural workers’): s 7(1). Therefore, self-employed persons were not
covered.



b. Itonly allowed workers to be covered for particular losses as set out in a statutory
‘table of maims’, rather than put them in the position they would have been in had
the injury not occurred.

c. employers were not compelled to take out insurance to cover workers’ claims.

d. workers had to prove that their injury arose ‘out of and in the course of employment
and ‘by accident’ (ie, an identifiable traumatic occurrence). This last requirement was
removed in 1906 by legislative amendment in the UK: McGuire.

e This Act allowed the worker to either seek compensation under the statute, or to bring an
action in common law against the employer for workplace injuries, but not both: s 1(2)(b),

(d).
1900-1925 (pp. 11-12): profound and rapid change

The Workers Compensation Acts (Vic):

e In 1906 the English Act coverage was extended to employees in most industries and
occupations.

e Australian jurisdictions adopted UK legislation between 1897 and 1914:

o Workmen’s Compensation Act 1900 (SA)

o Workers Compensation Act 1914 (Vic). The 1906 Act was the basis for s 5(2)(b) of
Workers Compensation Act 1914 (Vic), which allowed the worker to elect either
statutory compensation or common law rights.

e This resulted in a change from ‘out of AND in the course of employment’ (ie, causal AND
temporal nexus to employment) to ‘out of OR in the course of employment’ (ie, conjunctive
to disjunctive).

e The various laws in Victoria’s history:

o Workers Compensation Act 1914 (Vic)
Workers Compensation Act 1928 (Vic)
Workers Compensation Act 1951 (Vic)
Workers Compensation Act 1958 (Vic)
Accident Compensation Act 1985 (Vic)
— Accident Compensation (WorkCover Insurance) Act 1993 (Vic)
o Workplace Injury Rehabilitation and Compensation Act 2013 (Vic).

’

O O O O

Mid-920s to 1979 (pp. 12-): ‘incrementalist interregnum’

1970 to mid-1990s (pp 13-): ‘reform and counter-reform’

The WC Act:
e The WC Act was enacted in 1958 as a consolidation of the law of workers’ compensation in
Victoria, and repealed previous legislation.
e The main provisions are:
a. definition of ‘worker’ extended to include some self-employed persons and
contractors: s 3(1).
b. two-track system remained: the worker, at their ‘option’, was entitled to pursue

common law damages or compensation under the WC Act, but not entitled to
‘double recovery’ for both in respect of the same injury: s 5(2). See page...

c. all employers were compelled to take out insurance with insurers to cover workers’
claims: s 72(1).

d. workers had to prove that their injury arose ‘out of or in the course of employment’:
s 5(1). See page...



Problems: costs of scheme, especially dramatic increase in insurance premiums payable by
employers.
o Asaresult, 1970s committees were advocating for no-fault insurance.

The AC Act:

The AC Act was passed by both houses of the Victorian Parliament on 24 July 1985, and the
‘WorkCare’ workers compensation scheme came into being in Victoria with effect from 4 pm
31 August 1985.

Under the AC Act, workers retained common law rights to sue for general damages for pain
and suffering and loss of enjoyment of life (‘dual’ scheme). However, the right to sue for
pecuniary loss (no fault benefits) was limited to:

a. proceedings under part lll of the Wrongs Act 1958 (Vic) for wrongful death;

b. third party compulsory insurance indemnity proceedings under s 40 Motor Car Act

1958 (Vic); or
c. proceedings involving ‘journey accidents’ (s 135(1)).
The following are some of the more notable amendments made since the AC Act was
enacted in 1985:
a. The abolition of the Accident Compensation Commission (ACC) and the
establishment of the Victorian WorkCover Authority (VWA) in 1999;

b. The abolition of journey claims;

The additional entitlement requirement that employment be a ‘significant
contributing factor’ to an injury, and its subsequent removal;

d. The ‘privatisation’ of worker’s compensation insurance, and its subsequent ‘undoing’

by a reversion back to the Victorian WorkCover Authority;

e. The abolition of common law damages claims (except for actions brought by

dependents of a deceased worker), and the subsequent restoration of the common
law rights, although restricted to a worker who was ‘seriously’ injured on or after 20
October 1990;

f. The replacement of the ‘Table of Maims’ with assessments based on ‘whole person

impairment’;

g. Quicker access to common law rights for seriously injured and terminally ill workers.
The effective operation of these amendments has variously occurred by date of relevant
proclamation, date of injury, date of claim, specified date, or date of a relevant
determination.

The WIRC Act:

The WIRC Act provides a hybrid system of workers’ compensation, in that provides both for
no-fault compensation and for common law damages claims in negligence subject to certain
hurdle requirements and monetary limits.
The WIRC Act governs workplace injuries in the State of Victoria.
The WIRC Act offers injured workers two forms of relief:
1. No-fault compensation by way of periodic payments, lump sum payment, or medical
and like expenses; and
2. Common law damages in the case of negligence by the employer in restricted
circumstances and with monetary limits.
The WIRC Act came into effect on 1 July 2014. All claims for compensation lodged by
Victorian workers on or after 1 July 2014 will be governed by the lodgement provisions in Pt
2, Div1 and 2 of the WIRC Act: s 6(1) WIRC Act.



e Once aclaimis lodged in accordance with the provision of the WIRC Act, a determination
will be made as to whether the workers’ rights and entitlements are governed by the AC Act
or the WIRC Act according to the date of injury.

e The WIRC Act provisions apply:

1. To all claims lodged with respect to injuries sustained on or after 1 July 2014;
2. To all gradual process claims where the gradual process period commenced before
or continues after 1 July 2014 (s 5 WIRC Act).
3. For all claims, whether the injury date is pre or post 1 July 2014, to:
a. claim application procedures and rules: s 6(1) WIRC Act;
b. return to work rules and obligations: s 639 WIRC Act;
c. dispute resolution: s 627 WIRC Act.

e The AC Act provisions continue to apply to:

1. all claims lodged with respect to injuries sustained solely before 1 July 2014:s5
WIRC Act; and

2. claims for compensation for maims or pain and suffering under ss 98 or 98A AC Act:
ss 5 and 6(1) WIRC Act.

Background:
e The WIRC Act recasts the AC Act and the Accident Compensation (WorkCover Insurance) Act
1993 (Vic) (‘ACWI Act’) into a single Act.
e The WIRC Act amends these Acts by way of form rather than substance, for the purpose of
making the provisions simpler and easier to use.

Outline of the WIRC Act:
1. Eligibility for no-fault compensation
a. Injury: physical or mental
b. Employment nexus = Worker and injury arises ‘out of’ or ‘in the course of’
employment.
A Medical and Like Weekly P t Impairment/Non- C L
2. Types of compensation Benefits eekly Payments - - o nefits ommon Law
a. Lump sum (often for pain and

. Part5, Div 2, ss 161-3 Part7,s326
sufferi ng) Part5, Div7, s 224 Part5, Div 5, ss 211-14

b. Periodic payments of PIAWE s e —_—
C M LE weekly earnings’ injury’, s 327
. Reasonable cost of

listed services I | Lump sum btased ona Py duced f
. . : 4 ) ree entitlement percentage amages reduced for
d. benefits foIIowmg death eEEl e e periods with different impairment rating compensation paid, ss

Heiiny rates 342-3

3. Deals with common law damages in 2 ways:
a. It provides for a threshold requirement, ie that the worker suffered a ‘serious injury’
via 1 of the ‘gateways’: (see Topic 4).
b. If threshold satisfied, separate proceedings can be brought seeking CL damages,
dealing with:
i. Issues of negligence
ii. Quantum of damages: restrictions on quantum and type of common law
damages (NOTE: not covered in unit).

Which Act Applies?
e (Claims for compensation will be covered by:
a. Injuries prior to 31 August 1985 = WC Act.
b. Injuries after 31 August 1985 and prior to 1 July 2014 = s 2 AC Act.
c. Injuries after 1 July 2014 =s 6(1) WIRC Act. See page ....



Aims and Rationales of the AC Act and WIRC Act:

Principles of Statutory Interpretation:

e The Acts are statute-based regimes of compensation and thus the principles of statutory
interpretation apply.
e The relevant principles set out in by Cook et al 2012 are:

1. Establish whether the legislation was in force at the relevant time. If it only
commenced in operation at a later time, check whether it nevertheless applies
retrospectively to the problem;

2. Use the table of contents and headings to check through the whole piece of
legislation seeking relevant provisions;

3. When you find a relevant provision, read it carefully and note any words or phrases

that appear significant;

Check whether any of those words or phrases are defined in the legislation;

If necessary, check the meaning of any words in a dictionary;

Consider whether any provision of the relevant legislation is on point;

Consider whether any of the adjacent provision in the legislation throw light on a

relevant provision, remembering that words are normally used consistently.

8. If appropriate, check whether any relevant provision has been given judicial
interpretation;

9. Attempt to interpret the words according to their ordinary meaning or, where
appropriate, their technical or legal meaning, and try to apply them to the problem;

10. Attempt to identify the purpose of the legislation, or of a particular provision, by
looking at the whole of the legislation and try to interpret the words consistently
with that purpose;

11. If that provision is ambiguous or obscure or taking account of its context an
underlying purpose or context and underlying purpose or object, its ordinary
meaning leads to an absurd or unreasonable result, reference may be made to
parliamentary, executive, and related materials to determine the meaning of the
provision;

12. If the preconditions referred to in Step 11 are not present, reference may be made
to relevant external materials to discover mischief or defect addressed; AND

13. Interpret a provision again a background of any relevant common law presumptions.

Nowu s

‘Beneficial’/remedial or financially responsible legislation?

Common law:

e Arguably, as workers’ compensation is a type of social insurance and is beneficial in nature
such that any ambiguity ought to be interpreted in favour of the worker.

e In construction of workers compensation legislation, which has been regarded as being
remedial in character (McGuire), there is a long-established principle that in the event of
ambiguity a construction favourable to the worker should be adopted: Wilson v Wilson's
Tile Works Pty Ltd (1960) 104 CLR 328 per Fullagar J; Dodd v Executive Air Services Pty Ltd
[1975] VR 668 per Newton J and Norris J; Hegedis v Carlton & United Breweries [2000] 4 VR
296.

e Many authorities support a ‘liberal construction’ of workers’ compensation legislation.

o In Wilson v Wilson’s Tile Works Pty Ltd (1960) 104 CLR 335, the deceased worker’s
widow appealed a decision disallowing her compensation for the death of her
husband when he died as result of wilful misconduct on travel from employment.
Fullagar J (in a 2:3 minority) held:



— Appeal allowed.

— ‘Where two constructions of a Workers’ Compensation Act are possible, that
which is favourable to the worker should be preferred’.

o ‘The Act has always been construed from the point of view that its nature and object
are those of an Act to benefit the worker.”: Thompson v Armstrong and Royse Pty
Ltd (1950) 81 CLR 585 per Fullagar J.

o In McGuire v Union Steamship Company of NZ (1920) 27 CLR 570, Isaacs and Rich JJ
held:

— Because workers’ compensation legislation gives rise to a statutory cause of
action, ‘it should not to be construed in any narrow spirit’.

— The wording regarding entitlement (‘out of and in the course of
employment’) is ‘akin to insurance’.

— It was a ‘remedial Act’ and so no narrow construction of its provisions
should follow.

o In Dodd v Executive Air Services Pty Ltd [1975] VR 668, Norris J in obiter cited with
favour Fullagar J’'s comments from Wilson, referring to it as “the established
principle”.

There are 2 qualifications to this tendency towards ‘beneficial construction’:
1. Itis subject to the rule that the words of the statute are supreme and must be
adhered to.
2. The decision of a higher court of equal authority can bind a lower court as to
propositions of law, it cannot bind them as to findings of fact.

— Where the facts of two cases are similar so as to be practically identical, a
court will hesitate long before coming to a different conclusion. Nevertheless,
the facts of two cases cannot be actually identical and so it is never
incumbent on a court to import the finding of fact in once case to another.

o That approach has continued until modern times: Bird v The Commonwealth (1988)
165 CLR 1 per Mason CJ, Brennan and Toohey JJ, and per Deane and Gaudron JJ;
Borovac v Corporate Ventures Pty Ltd (1995) 12 NSWCCR 84 per Mahoney JA.

As Ashley JA noted in Hegedis, the purposes of a piece of legislation must be considered by
recourse to parliamentary documents (among others), whether or not the provision is
unclear according to the Interpretation of Legislation Act 1984 (Vic).

Retreat from ‘beneficial’ interpretation in TA Act?

o InByrne v TAC [2008] VSC 92 per Cavanough J held:

— There is no need to determine whether the Act should be regarded as
“beneficial” legislation for interpretation purposes.

— Courts have said that the underlying scheme of those Acts is ‘beneficial’ and
ought to be interpreted broadly in favour of the applicant. Those words are
achieving a ‘hollow ring’ because one of the primary objects of the present
legislation is to ‘reduce the cost to the Victorian community of
compensation for transport accidents.” [ss 8(a), 11(a) of the Act]: TAC v
Lincoln (2003) 6 VR 199 per Winneke P.

= | do notinterpret the words of Winneke P as meaning that such a
general approach to the interpretation of compensation statutes no
longer exists or has forever departed. Rather, that an approach
based upon the beneficial interpretation of compensation statutes is
becoming an argument of last resort: Robb v Transport Accident
Commission [2004] VCAT 983 per Bowman J.



NOTE: The several authorities that exist to support the notion that workers’ compensation is
beneficial or remedial legislation are obiter and so of limited authority.

The most significant difference between s 10 WIRC Act and s 3 AC Act is at para (d), which
formerly read ‘to provide adequate and just compensation to injured workers’.

Statute (principles of and aids to interpretation):

In the interpretation of a provision of an Act or subordinate instrument, a construction that
would promote the purpose or object underlying the Act or subordinate instrument
(whether or not that purpose or object is expressly stated in the Act or subordinate
instrument) shall be preferred to a construction that would not promote that purpose or
object: s 35(a) of the Interpretation of Legislation Act 1984 (Vic).

The legislation is viewed as remedial in nature (Dodd v Executive Air Services Pty Ltd [1975]
VR 668 per Norris J; Wilson v Wilson Tile Works Pty Ltd (1960) 104 CLR 328 per Fullagar J)
and thus any ambiguity in the legislation, subject to the requirements of the Interpretation
of Legislation Act 1984 (Vic) [s 35 of that Act requires the adoption of a construction which
promotes the ‘purpose or underlying object’ of an Act], is to be interpreted in favour of a
claimant.

What are the aims of the WIRC Act?

Do the provisions of the new WIRC Act clarify whether the intent of the legislation is either

beneficial or responsible?

View 1: it is the specific intention of the WIRC Act to streamline Victorian worker’s

compensation legislation without altering the rights or entitlements of Victorian workers: s 1

WIRC Act.

View 2: the objects clause (s 10 WIRC Act) repeats the subs in the objects clause of the AC

Act (s 3 AC Act) with a new subparagraph.

o [The objects of this Act are to—] ensure appropriate compensation under this Act or
the Accident Compensation Act 1985 is paid to injured workers in the most socially
and economically appropriate manner, as expeditiously as possible: (d).

The Objects of the WIRC Act (s 10) appear to signal a retreat from previous understandings

of the legislation as beneficial. They are as follows:

(i) reduce the incidence of accidents and diseases in the workplace;

(ii) make provision for the effective occupational rehabilitation of injured workers and
their early return to work;

(iii) increase the provision of suitable employment to workers who are injured to enable
their early return to work;

(iv)  ensure appropriate compensation under this Act or the Accident Compensation Act
1985 is paid to injured workers in the most socially and economically appropriate
manner, as expeditiously as possible (NOTE: not in the previous acts of Workers
Compensations Acts);

(v) ensure workers compensation costs are contained so as to minimise the burden on
Victorian businesses;

(vi)  establish incentives that are conducive to efficiency and discourage abuse;

(vii)  enhance flexibility in the system and allow adaptation to the particular needs of
disparate work situations;

(viii)  maintain a fully-funded scheme; and

(ix) in this context, to improve the health and safety of persons at work and reduce the
social and economic costs to the Victorian community of accident compensation (s 10
WIRC Act).




What are the aims of the VWA?
e See page...

Administration of the AC Act and the WIRC Act:

e There are a number of functions to perform in the administration of workers’ compensation,
such as:
a. dealing with the claims that are made by workers for compensation;
b. collecting and determining WorkCover insurance premiums from employers and
self-insurers;
c. resolving or finalising disputes that develop from claims by workers.

Victorian WorkCover Authority/WorkSafe Victoria:
o  Whatisit?
o The Victorian WorkCover Authority (‘VWA') was established under s 18(1) AC Act, in
force immediately before 1 July continues in existence: s 491(1) WIRC Act.
o ltis a body corporate with perpetual succession and may sue and be sued in its
corporate name.
o WorkSafe Victoria = the Victorian WorkCover Authority: s 5 AC Act.

— However, s 3 WIRC Act (definitions section) does not contain this definition of
WorkSafe. At para (2A) of that definition in s 5 AC Act it states that a
reference to the ‘Authority’ in the Act is to be construed as a reference to
‘WorkSafe Victoria’; the same wording appears in s 3 WIRC Act in the
definition of ‘Authority’.

e What does it do?
o The ‘objectives’ of the VWA are set out in s 492 WIRC Act, which modify s 19 AC Act.
These objectives are to:

a. manage the accident compensation scheme as effectively, efficiently and
economically as is possible;

b. manage the accident compensation scheme in a financially viable manner;
ensure that appropriate compensation is paid to injured workers in the most
socially and economically appropriate manner and as expeditiously as
possible;

d. develop such internal management structures and procedures as will enable
the Authority to perform its functions and exercise its powers effectively,
efficiently and economically; and

e. administer the WIRC Act, the Accident Compensation Act 1985, the Workers
Compensation Act 1958, the Occupational Health and Safety Act 2004, the
Equipment (Public Safety) Act 1994 and the Dangerous Goods Act 1985.

e Howdoesitdoit?
o The ‘functions’ of the VWA are set out in s 493(1) WIRC Act:

a. administer the WorkCover Authority Fund: para (j) WIRC Act;

b. receive and assess, and accept or reject claims for compensation: para (a)
WIRC Act;

c. pay compensation to persons who are so entitled: para (b) WIRC Act;
conduct or defend proceedings before a court or tribunal: para (I) in WIRC
Act;

e. provide insurance: para (f) WIRC Act;




f. determine, collect, and recover premiums payable for WorkCover insurance
policies: para (f) in WIRC Act;
g. identify and minimise or remove disincentives for injured workers to return
to work: para (q) in WIRC Act;
h. facilitate the development of the rehabilitation services for injured workers:
para (u) in WIRC Act.
e Powers of the Authority?
o The Authority has the power to do all things necessary or convenient to be done for
or in connection with the performance of its functions and to enable it to achieve its
objectives: s 494(1).
e Accountability of the Authority?
o The Authority is subject to:
(a) the general direction and control of the Minister; and
(b) any specific directions given by the Minister (s 495(1)).
e Establishment of Board?
o The Board of Management of the Authority established under s 24 AC Act 1985 as in
force immediately before 1 July 2014 continues in existence: s 502(1).
o The Board:
(a) may exercise all the powers of the Authority; and
(b) must give general directions as to the carrying out of the objectives and
functions of the Authority; and
(c) must ensure that the Authority is managed and operated in an efficient and
economic manner (s 502(1)).

WorkSafe Agents:
e In practice, WorkSafe itself does not deal with claims against it by injured workers, rather,
the management of claims is performed by ‘authorised agents’ or ‘self-insurers’ (see below).
e Authorised agents are insurers appointed by WorkSafe to manage claims on its behalf: s 501
WIRC Act.

Claims for compensation (see Topic 10):

e On and after 1 July 2014, a claim for compensation under the WIRC or AC Act 1985 (other
than a claim for compensation for maims or pain and suffering under s 98 or 98A of that Act)
is to be given, served or lodged in accordance with Divisions 1 and 2 of Part 2 of the WIRC
Act: s 6(1).

e If the Authority receives a claim from a person for compensation under the WC Act 1958 in
respect of an injury occurring before 31 August 1985, the Authority may, in its discretion,
provide guidance to the person as to how to make such a claim: s 6(2).

o A claim for compensation under the WIRC or the AC Act 1985 must be in a form approved by
the Authority in respect of that type or class of claim: s 20(1).

e A claim for compensation in the form of weekly payments must:
(a) state the date on which the worker ceased work because of the injury; or
(b) be accompanied by a medical certificate in accordance with s 25; or
(c) be supplemented at a later date by a medical certificate in accordance with s 25 (s
20(2)).
e A claim for compensation (other than a claim arising from the death of a worker) must
include an authority, signed by the worker, authorising a provider of a medical service or
hospital service to the worker in connection with the injury to which the claim relates to give




to the Authority, self-insurer or employer information regarding the service relevant to the
claim: s 20(3).

Authority to indemnify employer:
e The Authority is liable to indemnify an employer in respect of the employer's liability as an
employer of a worker to pay compensation and damages and liability to make contribution
under s 23B of the Wrongs Act 1958 or a corresponding provision of a
Commonwealth/State/Territory Act, for injuries suffered by the worker arising out of, or in
the course of, or due to the nature of employment by the employer: s 71(1) WIRC.

Employer’s ‘excess’:
e Even if an employer maintains a WorkCover insurance policy, the employer is still be liable
for an ‘excess’ on claims.
e Pursuantto s 72(1) WIRC Act, an employer will be liable for:
1. the first 10 days of the period of the incapacity resulting from the injury sustained by
the worker; and
2. the first $642 of reasonable medical and like expenses.
e But an employer may increase, reduce, or eliminate the excess by paying an additional
premium: s 72(6) WIRC Act.

Self-insurers:

e Large companies may apply to the VWA to be ‘self-insurers’: s 375 WIRC Act.

e Self-insurance allows these companies to:

1. Manage and pay for all claims received for work-related injuries and death; and
2. Process and finance their own workers’ compensation claims.

e The VWA has to be satisfied that the self-insurer is fit and proper’, which in essence means
that it is financially capable of meeting all existing and future claims that may be made: s
379(3) WIRC Act.

o By being responsible for the payment of claims received, it was generally felt that
self-insurance promotes occupational, health, and safety practices that are in the
interests of the self-insurer to ensure that work-related injuries are minimised.



