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Chapter 1: What is Administrative Law 

• Administrative law is about challenging official power, usually executive power 

• The challenge could be mounted by an individual, company or non-profit organisation 

• Admin law is concerned with defining powers of the state, particularly the executive, 

as well as, protecting, or limiting, the right and liberties of members of society, 

whether they be citizens, non-citizens, business entities or other non-government 

bodies 

• Anyone who is materially affected by a decision can usually qualify to seek review, 

either informally, or through a review agency or tribunal, or via a court  

 

Boundaries of Administrative Law 

• Primarily an area of public law that regulates the relationship between the executive 

government and those it governs 

• Usually presented as a branch of public law 

• Overlaps occur with constitutional law e.g. the HC has given wider interpretations to 

various heads of federal power, or dismissed arguments that certain exercises of 

power, such as detention without trial, trespass on the judicial power vested in the 

courts 

• The difference between admin law and constitutional law is that the latter can 

invalidate legislation as unconstitutional, whereas the former cannot impugn 

legislation 

• Rather admin law takes legislation as the binding authority and asks whether it has 

truly authorised the executive decisions purportedly made with its authorisation 

 

Seeing the Law in Context 

• Diverse individuals and bodies exercise admin power, including public servants, 

Ministers of the Crown, vice-regal representatives, regulatory agencies, commissions, 

local councils, universities and even some non-government organisation’s such as a 

churches or sporting bodies 

 

The Contemporary relevance and values of administrative law 

• Over the past four decades it has evolved into a very prominent area of law 

• The Administrative Review Council (ARC) has identified five core values of admin 

law: 

1. Lawfulness; 

2. Fairness; 

3. Rationality; 

4. Openness and  

5. Efficiency 

• There can be some conflicts in these values for example efficiency and fairness. Cost 

and managerial pressures may cut across the careful consideration and procedural 

caution needed to produce a truly fair outcomes 

 

Administrative Law in Action 

• The Haneef Case 



 

 
 

 
 

 

 

 

 

 

 
- The result of this case hinged on a court’s interpretation of a single word: 

“association” 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 

The Structure of the Federal system of Administrative Review 

 

High Court 

 

 

Federal Circuit Court and Federal Court 

 

 

Administrative Appeals Tribunal 

 

 

Information Commissioner or Ombudsman 

 

 

Internal Review 

 

 

Original decision-making 

Minister for Citizenship v Haneef (2007) 160 CLR 414 

- Full Federal Court upheld this decision and added that the view of “association” set 

out in Ministerial Discretion 21, adopted by the Minister under the Migration Act, 

“runs far too wide” by encompassing links or connection “without any need to show 

sympathy, support form or involvement in criminal activity” 

 



 Haneef v Minister for Citizenship (2007) 161 FCR 40 

- Haneef was originally detained for nearly two weeks without charge under the 

provisions of the counter-terrorism legislation 

- Immigration Minster Kevin Andrews revoked his visa just after a magistrate granted 

him bail on a charge providing support to a terrorist organisation, while “reckless” as 

to whether a terrorist organisation was involved 

- The Minister’s visa cancellation was a matter of administrative law 

- Minster Andrews exercised a personal discretion vested in him by s501 of the 

Migration Act 1958 (Cth) to cancel a visa if he considered a person fails the “character 

test” 

- Minster Andrews said that Haneef has an “association” with two second cousins living 

in Britain who has been accused of involvement in two bombing attempts 

- Attorney-General Phillip Ruddock then issued a Criminal Justice Certificate under 

s145 of the Act 

- Haneef was then held in immigration detention pending trial rather than being released 

on bail 

- Haneef then launched proceedings in the Federal Court and two weeks later Minister 

Andrews announced he was not withdrawing his position even though the charges 

were dropped against Haneef 

- S501 grants the Minister discretion to personally cancel a visa if he “reasonable 

suspects that the person does not pass the character test” and he is “satisfied that the 

refusal or cancellation is in the national interest” 

- To cancel he visa Andrews relied on the part in the character tests which states that a 

person fails the test “if the person has or has had an association with someone else, or 

with a group of organisation, whom the Minister reasonably suspects has been or is 

involved in criminal conduct” 

- S501 exempts ministerial decisions from the rules of natural justice, so no procedural 

fairness is required nor is there any right of review by the AAT 

- Decisions made under the Minister personally can be supported by secret “protected 

information” under s503A, which must not be divulged to the visa holder and can 

even be withheld   

- The application for judicial review lodged by Haneef with the Federal Court argued 

that the decision was unlawful on several grounds including that the minister has 

wrongly interpreted the work “association” in s501 

- In the Federal court Spender J observed that the Minister applied a “guilt by 

association” test that anyone could have failed 

- The outcome highlights one essential feature of admin law: the prominence and 

importance of statutory interpretation 

- Spender J held that the wrong interpretation amounted to jurisdictional error and 

quashed the cancellation of the visa. That was enough to dispose of the case 

- Haneef also argued that the visa decision was impugned by improper purpose, 

irrelevant considerations and failure to consider a relevant consideration. Spender J 

rejected these grounds 

- Haneef alleged that the Minister had misused a power intended for immigration 

purposes, for a different purpose- to hold a prisoner behind bars while awaiting trial. 

Instead of being detained until he could be removed from Australia, which I the 

purpose envisaged by the Migration Act, Haneef could not be removed because he 

was due to stand trial 

- Spender J said that on the material before him, there “no proper basis” for any 

inference of improper purpose 

- The failure of improper purpose argument underscores another, troubling feature of 

administrative law: the great difficulty that applicants can experience in seeking to 

prove their case in a tribunal or court when they are seeking to challenge Cabinet or 

Ministerial-level decisions 

 


