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TOPIC 1: CONCEPT OF PROPERTY 
The concept of property 

• Property is a relationship between a person and an object e.g. Yanner v Eaton   

• Property relationship consists of a bundle of rights  

• What can be property determined by law and morality 
o E.g. Vic Park Racing  
o E.g. Moore  

The boundaries of property  

• Vic Park Racing and Recreation Ground v Taylor (1937)  
o A “spectacle” is not property  
o A “spectacle” is not quasi-property / labour theory 

• Moore v Regents of the University of California (1990) 
o No property in cancer cells  

Property vs contract 

• Property – in rem, property remedies e.g. injunctions and specific performance 

• Contract – in personam, contract remedies usually money damages 

• Lease = property rights 

• Licence = contract rights  

• Cowell v Rosehill Racecourse (1937)  
o License couple with a property interest is irrevocable (Wood v Lead bitter) 
o A race is a spectacle that is not property  
o A ticket to an entertainment event obtains no property, only contractual right 

 

Concept of Property 

• Rights between a person and a thing 

• Right to alienate and right to explicitly use 

• Rights in rem [enforceable against the world] 

• Remedies: Injunction, specific performance  

• People with contract rights try to argue they have property rights  

What is the meaning of property? 

• Property means different things to different people and the concept is used in different contexts 

• “Property is thus ubiquitous and complex, socially important and controversial…Any general notion of 

property is notoriously elusive” JW Harris, Private and Non-private Property: What is the Difference?  

• Property ownership = social, economic power, power to dictate the rules 

What is the legal meaning of “property”? 

• Layperson concept: “property” is an object or thing 

• Legal Concept: The term “property” refers to the many different kinds of relationship between a 

person and an object, object rather than the object itself, also Yanner v Eaton  

• Property is a composite of legal relations that holds between persons that incidentally involves a 

"thing". 

• Concept: Fragmentation – different property rights can attach to the same object  

• Concept: Property law as an organising principle for allocating rights to land and resources in a society.  

• Key Concept: a property right is a right in rem (Latin: against the thing) 

o The holder can enforce their property right in rem against the world  
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o Your right is in the thing without much regard to the people against whom that right might be 

enforced 

• Contrast: rights in personam (Latin: right directed to a person) e.g. contract law 

o Enforceable against the person who is privy to the relationship only 

o Your right is against the person without much regard to what they might have 

o E.g. contractual right or a debt  

Rights in Rem v Rights in Personam 

• A right in personam can be enforced against John regardless of what happens to the $20 note 

• In personam can become in rem 

• A right in rem in the book (property) itself 

• Enforceable against the world  

• Depends on the existence of the object 

• In rem can become in personam 

Other essential features of property? 

• Property confers upon the holder a ‘bundle of rights’ which refers to the aggregate of rights associated 

with property enforcement (this metaphor originally outlined by Wesley Hohfeld and AM Honore) 

• Features are contentious and not definitive or exclusive to property rights  

What is a property right? 

• Common law definition: 

o “There is nothing which so generally strikes the imagination and engages the affections of 

mankind, as the right of property; or that sole and despotic dominion which one man claims 

and exercises over the external things of the world, in total exclusion of the right of any other 

individual in the universe.”  (Blackstone Commentaries on the Law of England) Circa 1765 

▪ 1. A physical thing 

▪ 2. Exclusive (despotic ownership) 

• By 19th Century acceptance of property in intangibles e.g. trademarks and trade secrets 

• Exclusive possession cf public land 

20th Century 

• Wesley Hohfeld "Some Fundamental Legal Conceptions as Applied in Judicial Reasoning" (1913) and 

"Fundamental Legal Conceptions as Applied in Judicial Reasoning" (1917)  

• Conceptualised property as a set of legal relations (thus no need for a tangible object) 

o rights privileges and powers  

• Dominion need not be fixed or absolute 

• "Rights of Exclusion and Immunities Against Divesting" (1960) 34 Tulane Law Review 453, A M Honoré  

o Rights in rem survive the changes in the identify of persons against whim the rights hold 

Summary – Property Rights 

• (a) Dominion (right to use) 

o Control exercised by a person over an object 

o Dominion denotes some legally authorised power 

• (b) Exclusion 

o To exclude others from: (a) enjoying same rights; or (b) interfering with the exercise of rights 
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o State can enforce exclusion   

o No longer “total exclusion” 

• (c) (external) Things 

o Things must be separate and apart from ourselves  

o Physical things (land and chattels) 

o Intangible things (shares, patents and trademarks) 

• (d) External: demarcation of property/boundaries 

Property can be defined with reference to its features, such as: 

• (a) Transferability of right  

o Most rights are transferable (includes personal rights): 

• (b) Enforceability of right against other persons 

o Right in rem   

o Almost universal acceptance: “A real right, such as ownership, is as every first year law student 

knows, enforceable against the whole world” (XZS Industries v AF Dreyer (2004) 

• (c) Right to alienate a thing  

o Cf Non-assignable property rights (non-assignable lease)  

o Native title rights are not transferable (Millirrpum) 

• (d) Value 

o Market value     

o Sentimental value 

o Negative value? (toxic chemicals) 

Other essential features of property 

• Legal recognition 

o Property rights must be recognised and legally enforceable. 

o ‘Property and law are born together and die together. Before laws were made there was no 

property. Take away the laws and property ceases’ (Bentham) 

o “Property is an artificial legal construct – it can only exist where it is supported by a legal 

system that recognises it.  There can be no [property] in the absence of legal enforcement” 

(Finkelstein J in Wily v St George) 

What ‘things’ can be the subject of property rights? 

Once an entity is designated as property, it becomes possible to exert a legal regime of control over that entity.  

Yanner v Eaton (1999). 

• Land 
• Goods 
• Shares 
• The benefit of a contract 
• The lyrics to a song 
• Computer software 

• Ideas 
• Airspace 
• Encumbrances 
• Rights attached to land 
• Indigenous cultural 

relationships over land 

• Body parts? 
• Genes?  
• Information? 
• Air? 
• Water? 

 

 

What is property – Australia case law 

Sources of property law 
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• Property law doctrine introduced when British Crown claimed sovereignty over Australia a little more 

than 200 years ago 

• Sources: 

o Imported English common law (judge-made law and statutes) 

o Equity 

o Enactments of local legislature and court decisions 

o Native title  

o International human rights law having a bearing on property 

▪ E.g. Article 1 of the First Protocol of European Convention on Human Rights impacts on 

English law: 

• Provides a guarantee of property rights 

• State conditions for deprivation – public interest + compensation 

• Allows control of the use of property in the general interest by the States 

▪ Kyoto Protocol on global warming, Carbon sequestration interests 

Primer on Native Title 

• Definition of Native Title: Rights to land held by Aboriginal Australians and Torres Strait Islanders, rights 

includes hunting, gathering, or fishing. 

• In Mabo the HCA declared that native title has been a part of the common law since it was first 

introduced to Australia in 1788. But the declaration was not made until 1992.  

Extinguishing Native Title 

• NT is extinguished or reduced if the Crown lawfully exercises its sovereignty to do so or grants 

inconsistent rights to itself or others. 

• Any new rights lawfully granted will take priority over native title. 

Yanner v Eaton (1999)  

• FACTS: In 1994 Yanner (famed Aboriginal activist) used a traditional harpoon to catch 2 juvenile 

crocodiles for food under NT rights 

• Charged with one count of taking fauna without a permit contrary to the Fauna Conservation Act 1974 

• Def claimed NT rights extinguished by FCA 

• Magistrate held Yanner not guilty, the informant (police officer) appealed 

• Court of Appeal (Qld) set aside Magistrate’s decision, by Special Leave, Yanner appealed to High Court 

S 7(1) of the Fauna Conservation Act 1974 (Qld): 

All fauna, save fauna taken or kept otherwise than in contravention of this Act, during an open season with 

respect to that fauna, is the property of the Crown and under the Control of the Fauna Authority. 

Absolute beneficial ownership must extinguish (all) inconsistent rights  

• ISSUE: All fauna is the “property” of the Crown 

• HELD: Property is not an object, but a reference to a degree of power that the property relationship 

confers 

• HELD: s7(1) is not intending to vest ownership in objects. Rather intends to refer to aggregate of 

various rights of control including the right to establish a regulatory regime 

• HELD: this is less than full beneficial or absolute ownership 

• HELD: NT to hunt crocodiles not extinguished 



6 
 

• Why Crown “property” is not equivalent of full or absolute ownership 

o Difficulty to identify what fauna is owned by Crown 

o Meaning of full and beneficial ownership of wild animals? 

▪ Wild animals at common law: limited property rights 

▪ Property in Act cannot be equated to property of domesticated animals 

▪ Ownership connotes right to have and dispose of possession (fauna outside possession 

and disposition) 

o Reasons for vesting fauna in Crown: desirability to provide for some vesting to create royalty 

system 

o Comment: State holds fauna in sense of imperium (and not in sense of dominium): 

guardianship of resources 

• “referring to the conclusions of Professor Kevin Gray who stated that much of our ‘false thinking about 

property stems for the residual perception that “property” is itself a thing or resource rather than a 

legally endorsed concentration of power over things and resources…’ and that (the “ultimate fact 

about property is that it is an illusion’ and that talk of property is merely talk without substances 

because upon closer inspection it is a concept which vanishes into thin air.  [Emphasising that property 

is a fake thing – it’s about relationship to objects] 

Summary  

• Property is about relationships between people and objects 

• Property law helps to order these relationships 

• Objects are usually tangible, expanded to meet new social needs and moral perspectives 

• Property rights are in rem cf in personam 

• Bundle of rights include right to use, exclude, transfer, alienate 

• Strict definition of property illusory (Yanner v Eaton) 

• Property rights can only exist if there is a legal and social framework to support and enforce (Bentham 

– property and law live and die together) 

2. Classification of Property 

Classification of property objects  

• Property is about relationships between people and objects 

• Classification or taxonomy is important to understand how property rules relate to each other and 

other areas of law 

• Enables understanding of priorities, remedies 

• Many ways to classify 

Real property vs Personal property 
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• 13th C English legal actions  

o Property rights to land were classified as ‘real property’ because could bring a ‘real action’ to 

recover land from someone 

o Other actions were ‘personal’ because no real action to recover the thing itself 

o ‘personal’ property gives rise to compensation   

• E.g. Chattels Real 

o Property that is not freehold land or a movable object  

o E.g. lease (personal property relating to an interest in land) 

In rem vs In personam; real vs personal   

• Don’t confuse distinction between real and personal property with the distinction between rights in 

rem and rights in personam.  

• Personal property rights (e.g. rights to my book) are not rights in personam 

Legal and Equitable rights – how property rights are enforced  

 

• Four areas of equitable jurisdiction relevant today 

1. Trusts 

2. Enforcing informal contracts (estoppel, part performance) 

3. Preventing enforcement of legal rights against conscience 

4. Granting remedies not available under common law e.g. injunctions and specific performance  

• Motives to employ equity are remedy driven e.g. injunctions, accounts of profits, holding of property 

under a constructive trust are all equitable remedies 

o E.g. breach of contract of sale – CL remedy? Equitable remedy?  
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3. Property rights distinguished from contractual rights 

Property v Contractual rights 

Property right Contractual right 

• Confers a right over a thing 

• Enforceable against third parties/rest of the world 

• A property right precludes anybody (apart from 
person with better title) from interfering with 
property rights 

• Property remedies prevent interference with 
rights over the thing  

o E.g. right to remain on the land 

• “no two parcels of land are the same” 

• Not a right to a thing, right against a person 

• Contractual right is only enforceable against 
other party to a contract 

• A contract right entitles party to sue in the 
event of breach of contract by the other party 

• Range of personal remedies 

• Personal right against other party to get 
damage for breach of obligation 

• Remedy: to make good damage 

 

• Why does the distinction matter? 

o Property rights are more powerful than contractual rights 

o Property rights – specific performance E.g. right to remain on the land 

o Contract – usually only damages  

When contracts become proprietary 

• A relationship between a person and an object can be both contractual and proprietary  

• Confusing when a contract deals with or regulates property 

o E.g. contract may give rights to use, possess or exclude 

• Right to enforce a contract is resource capable of forming subject of property relation: 

o Ownership of contractual right e.g. mortgage 

o Shares, insurance policies and bank accounts 

• E.g. a lease contract where the lessor confers exclusive possession upon the lessee creates a lease 

estate which is a proprietary interest 

• Note: Contracts that merely give rights over “things” do not automatically become property rights 

(Cowell v Rosehill Racecourse)  

What is a lease? What is a licence? 

• The distinction between a lease and licence highlights the distinction between property and non-

property and a property right and contractual right 

• Holder of the lease has more rights than a holder of a license.  

• Lease: conferral of exclusive possession, upon terms, for a limited period of time, right in rem 

• Licence = a right or permission to do or use something (sometimes contract sometimes property right 

especially if it involves possession) 

• Right to exclusive possession is used to distinguish a lease from a licence: 

o Exclusive possession (lease);  

o Absence thereof (licence) 

Types of licences 

• Mere/Bare licence: gratuitous permission to enter land 

o Revocable at will, because the law does not enforce promises without consideration 

o Not supported by a contract / consideration 
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o Often a defence to trespass   

• Licence coupled with a contract: permission to enter supported by contractual arrangement  

o E.g. ticket to the cinema 

• Licence coupled with the grant of a property interest: permission to enter land in support of a 

recognisable interest in land E.g. right to remove felled timber (profit a prendre [to take]) 

o CL rule: licence is irrevocable  

Cowell v Rosehill Racecourse (1937)  

• FACTS: Pl paid for an irrevocable ticket (licence) to the races and was forcibly removed. Pl claims 

damages for assault 

• FACTS: Def claims ticket was revoked.  Thus, Pl was a trespasser, reasonable force permitted  

• ISSUE: Was the Pl a trespasser? Thus, a defence to assault. 

• Key legal Issue: Was the ticket to enter the racecourse, a licence coupled with a proprietary interest? 

• Key legal issue: Is the entertainment spectacle of a horserace a “property”? [if yes, then his ticket 

would be irrevocable, if not then they can just give him a refund] 

• RULE: Wood v Leadbitter: mere licence is revocable; licence coupled with a property interest is 

irrevocable.  

o “A licence to enter a man's property is primal facie revocable, but it is irrevocable even at law if 

coupled with or granted in aid of a legal interest conferred on the purchaser, and the interest 

so conferred may be a purely chattel interest or an interest in realty.” 

o If A sells to B felled timber lying on A's land, on the terms that B may enter and carry it away, 

the licence conferred is an irrevocable licence because it is coupled with and granted in aid of 

the legal property in the timber which the contract for sale confers on B – Wood v Manley 

(1839) per Parker J, Jones v Tankerville [1909] (cited by Starke J) 

Is the viewing of a horse race a “proprietary interest”? 

• Pl relied on Hurst v Picture Theatres – property right to see a spectacle 

• HELD: Hurst wrongly decided (majority) [right to see a spectacle is not property] 

• HELD: A licence not coupled with a grant of interest in any ascertainable property is simply a right in 

contract to see a performance and is revocable notwithstanding an express contract not to revoke it.  

• Majority: The right to see entertainment is valuable but so are other rights requiring entry up on land.  

Doesn’t make these rights “property” enforceable by specific performance. See e.g. of dismissed 

servant  

• Evatt J (dissent): A court of equity should intervene to restrain the revocation of licence in breach of 

contract. “A court of equity should regard the licence as irrevocable in all proceedings in which 

equitable principles are recognised.” 

• Evatt J (dissent): The fallacy with the criticism of Hurst’s Case is the continuous insistence upon 

discovering a proprietary right as a condition of equitable intervention. 

Summary 

• Difficult to identify a set of core characteristics 

• Emphasis seems to be placed upon the characteristic of excludability (making it private) 

• Property rights are limited (numerus clausus): 

o Freehold estates; leasehold estates; easements; profits and mortgages 

• Equitable interests: beneficial ownership (trust), equitable lease; restrictive covenants and liens  

• Public interest in property: modified by rights of other 
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• Property has become fragmented in modern world 

• Property is seen as a bundle of rights or relationship 

• Property rather involves a complex bundle of relationships: ‘man is not an island, he is more like a 

spaghetti junction’ (Cooke) 

Recap 

• 1. What are property rights? 

1. Property is relationship between an object and a thing 

2. A property right is a right in rem cf in personam 

3. Property confers a “bundle of rights” (Blackstone, Hohfield, Honore) 

4. Yanner v Eaton – property is not a thing, rather concentration of power over things 

5. Property rights exist in a social context/social construct/contentious 

• 2. What can be the subject of property rights? (objects) 

o Objects of property – land, lyrics, genes?  

• 3. How to classify these objects?  

o Real, Chattels Real, Personal property (goods) 

o Relevance of equitable and common law remedies 

o The classification of property and remedies  

3. Property rights distinguished from contractual rights 

Property v Contractual rights 

• Why does the distinction matter? 

o Property rights are more powerful than contractual rights. Why?  

o Property remedies prevent interference with rights over the thing 

▪ E.g. specific performance, E.g. right to remain on the land 

o Contract – usually only damages  

When contracts become proprietary 

• A relationship between a person and an object can be both contractual and proprietary  

o E.g. loan contract secured by property – is a mortgage – the mortgagee has a proprietary 

interest in the property  

o E.g. contract for a lease – may give lessee rights to use, possess, exclude  

• Not all contracts related to property give rise to a property relationship.  E.g. cinema ticket is a licence  

• Note: Right to enforce a contract is resource capable of forming subject of property relation.  Enforcing 

a contract is a right in personam.  Owning a contract (chose in action) is a right in rem 

o Ownership of contractual right e.g. mortgage 

Cowell v Rosehill Racecourse (1937)  

• FACTS: Pl paid for an irrevocable ticket (licence) to the races and was forcibly removed. Pl claims 

damages for assault $$ 

• FACTS: Def claims ticket was revoked.  Thus, Pl was a trespasser, reasonable force permitted so there 

was no assault.  Pl entitled only to contract damages i.e. a refund 

• Issue: Was the Pl a trespasser? Thus, a defence to assault. 

• Key legal Issue: Was the ticket to enter the racecourse, a licence coupled with a proprietary interest?  

o If so, a licence coupled with a property interest is irrevocable (Wood v Leadbitter) 
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o Remedy: Wrongful revocation leads to proprietary remedy of specific performance. 

o Is the entertainment spectacle of a horserace a “property”? 

Contract v property: license v lease 

• Licence = a right or permission to do or use something 

• Licence coupled with a contract e.g. ticket to see a show / something of value = ? 

• Licence coupled with a contract that says its irrevocable = ?  

• Licence coupled with an interest e.g. profit a prendre = proprietary = irrevocable 

• Lease: conferral of exclusive possession via contract, upon terms, for a limited period of time 

(property right) 

o A property interest is created by conferring possession/enjoyment of land 

o Exclusive possession = property interest/right 

o Right in rem 

Cowell v Rosehill Racecourse (1937) (majority) 

Just because something is valuable, doesn’t mean that it is property 

• Latham CJ: The right to see entertainment is valuable but so are other rights requiring entry up on 

land.  Doesn’t make these rights “property” enforceable by specific performance.  

• If follow Hurst  

o A concert ticket may be revoked for safety reasons (thus revoking the licence of the audience 

to be on premises).  Hurst would say its irrevocable and forcible removal results in damages for 

assault 

o A fired building contractor can remain on your land and sue for damages for assault if he were 

forcibly removed 

• Per Starke J: “The plaintiff had a license given for value, coupled with an agreement not to revoke it.  

That was an enforceable right, and it was a breach of contract to revoke the license…Assuming that a 

court of equity had jurisdiction to restrain and would by injunction have restrained such a breach [VH 

e.g. remedy to uphold a contract for a box seat at the opera],…still the contract would not create a 

licence coupled with a grant or interest in any ascertainable property, which is the relevant 

consideration” 

• Per Latham J: “The right to see a spectacle cannot, in the ordinary sense of legal language, be 

regarded as a proprietary interest. Fifty-thousand people who pay to see a football match do not 

obtain fifty-thousand interests in the football-ground. A contrary view produces results which may 

fairly be described as remarkable. The Statute of Frauds would be applicable. A person who bought a 

reserved seat might be held to have what could be called "a term of hours" in the seat… 

• There is nothing in the majority judgments in Hurst's Case to show that these consequences were 

appreciated when the case was decided.” 

• Per Dixon J: “No right of a proprietary nature is given. The contract is not of a kind which Courts of 

Equity have ever enforced specifically…. The purpose is not to enjoy the amenities forming part of the 

land, but to witness the races, and, perhaps, to use the facilities provided for adding to the pleasure 

and excitement of the spectacle.” 

What is a lease? What is a licence? 

• The distinction between a lease and licence highlights the distinction between property and non-

property and a property right and contractual right (leases Topic 7) 



12 
 

Summary 

• Licence coupled with contract does not become proprietary even if the contract contains a provision 

making it irrevocable 

• The right to see or broadcast a spectacle is not a proprietary interest 

• Holder of the lease has more rights than a holder of a license 

o Lease = property right, licence = not a property right 

• Right to exclusive possession is used to distinguish a lease from a licence: 

o exclusive possession (lease); absence thereof (licence) 

The concept of property 

1. History and philosophy of property law  

1. Why do we need private property rights 

2. Property rights require justification because they correspond to duties placed on all members 

of society 

3. Justification of property rights – contentious, complex, emotional and political 

2. Property rights in the future (originally focussed on land, now body parts, ideas, intangibles) 

o Vic Park Racing v Taylor; Moore v Regents California 

Justification of (private) property 

• Rewards labour, protects privacy, promotes security, personal and economic incentives, promotes 

personal liberty  

• It should be noted that: 

o Property remains a social creation: not absolute, sacrosanct and government may interfere 

with it 

o Property has led to monopolisation of scarce resources 

o Property rights are subjugated by public interests concerns (environmental law and resource 

management) 

John Locke, The Second Treatise of Civil Government Ch V, 1689 

• Locke’s Labour Theory of Property (natural law/classical liberalism) 

• “Though the earth and all inferior Creatures be common to all men, yet, every man has a property in 

his own person. This no Body has any right to but himself. The labour of his body and the Work of his 

hands, we may say, are properly his. Whatsoever then he removes out of the State that Nature hath 

provided, and left in, he hath mixed his labour with, and joyned to it something that is his own, and 

thereby makes it his property.” Locke J.  

Justification of private property 

Jeremy Bentham 19th Century – Utilitarian view 

• Assumes the law should be used to produce the greatest happiness for the greatest number 

• Private property creates incentives for industry and thrift and thus happiness 

• Increases general welfare of society, this outweighs consequences of inequality 

• Thus “greatest good” for humanity 

Will theories (Kant, Hegel) 18th C 

• Persons are abstract units of free will or autonomy that act on ‘things’ 
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• Private property essential for expression of individual will and personality 

• Private property justified by goal of freedom. 

Mid – 19th C 

• Karl Marx used Locke’s ideas about the relationship between labour with property and capital   

• Liberation of the people through abolition of private property 

Posner (economic analysis): The legal protection of private property promotes the efficient use of resources. 

• E.g. tragedy of the commons 

• Markets best to determine prices (cf governments) 

• Private property should be: universal (propertise all resources unless they are not scarce ex air); 

exclusive (maximum exclusivity leads to maximum efficiency); transferable (easily). 

Boundaries of Ownership: what can and cannot be private property? 

Boundaries of ownership 

• How to determine new forms of property? 

• Courts, Legislature 

• Tangible – intangible  

• General Principles: 

o Boundaries – e.g. land, e.g. patents 

o Social and moral issues e.g. information, e.g. slavery, e.g. body parts 

• How do courts deal with novel issues? Vic Park Racing v Taylor; Moore v Regents of California  

• If new forms of property are created: 

o It must be identifiable;  

o Its scope and form must be ascertainable; 

o It must not impinge upon accepted moral boundaries; 

o There has to be a socially and economically imperative for the creation of new property 

• Is there property in a spectacle? Is there property in body parts? 

Vic Park Racing and Recreation Ground v Taylor (1937)  

• FACTS: Def 1 Mr Taylor lived across road from the racecourse.  He was paid a small amount of money  

• Def 2 2UW erected a platform in his front yard, so Def 3 Cyril Angles could use binoculars and call the 

race and broadcast information such as winners, scratchings, postings. 

• Huge success. Punters said they preferred Cyril’s calls to going to the field Race attendance plummeted 

• Race track didn’t permit any broadcasting of any information 

• RULE: Nuisance: the Pl has a right to enjoy his/her property without interference  

• ISSUE: Was the spectacle of a horserace “property”?  

• HELD: There is no property in a spectacle 

• “I find difficulty in attaching any precise meaning to the phrase "property in a spectacle." A "spectacle" 

cannot be "owned" in any ordinary sense of that word. Even if there were any legal principle which 

prevented one person from gaining an advantage for himself or causing damage to another by 

describing a spectacle produced by that other person, the rights of the latter person could be described 

as property only in a metaphorical sense.” per Latham CJ 
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[Can’t force people not to look at a view – you can’t exclude people from seeing a view – e.g. they could build a 

bigger fence so that people can’t view it, but they can’t expect the courts to grant an injunction from people 

seeing the spectacle. Can’t stop people from describing to other people the view of what they can see.]  

• HELD: There is no quasi-property in a spectacle 

• “It has been argued that by the expenditure of money the plaintiff has created a spectacle and that it 

therefore has what is described as a quasi-property in the spectacle which the law will protect.  The 

vagueness of this proposition is apparent upon its face.”  

o What legal theory was the Plaintiff relying on? 

• “What it really means is that there is some principle (apart from contract or confidential relationship) 

which prevents people in some circumstances from opening their eyes and seeing something and then 

describing what they see.” per Latham CJ 

• HELD: There is no “quasi-property” in a spectacle just because labour has been invested  

• “If English law had followed the course of development that has recently taken place in the United 

States, the "broadcasting rights" in respect of the races might have been protected as part of the 

quasi-property created by the enterprise, organization and labour of the plaintiff in establishing and 

equipping a racecourse and doing all that is necessary to conduct race meetings. But courts of equity 

have not in British jurisdictions thrown the protection of an injunction around all the intangible 

elements of value...”per Dixon J  

• “In my opinion, the right to exclude the defendant’s from broadcasting a description of the occurrences 

they can see upon the plaintiffs land is not given by law.  It is not an interest falling within any category 

which is protected in law or in equity.” per Dixon J 

• McTiernan: “Private property is either property in possession, property in action or property that an 

individual has a special right to acquire... A man in trade has a right in his fair chances of profit, and he 

gives up time and capital to obtain it. It is for the good of the public that he should." But the element of 

exclusiveness is missing from the plaintiff's right in the knowledge which the defendants participate in 

broadcasting.” 

• Rich J (dissenting) “there is a limit to this right of overlooking” – Def interfered with the “right of 

profitable enjoyment” of the Pl land thus upheld nuisance  

• Evatt J (dissenting) “the defendant has “reap[ed] where it has not sown”.  Interference with the 

plaintiff’s profitable use of its land”.  

Conclusion 

• Nuisance: no property right in the spectacle that could give rise to “interference”  

• “lawful for a neighbour to “overlook the land”.  Cannot claim exclusive ownership of the view  

Boundaries of Ownership – moral boundaries  

• Cannot own another life 

• Each individual owns their own body parts – blood, urine, sperm (regenerative, transferable as 

property), highly regulated 

• Non-regenerative tissues are regulated by Human Tissue Act (Vic) 1982 ss38-39 prohibits the selling 

and buying of human tissue, e.g. transplants 

Moore v Regents of the University of California (1990) 

• Moore had leukaemia, Dr removed tissues for testing 

• Used tissue for research (no consent) and developed cell line, patented by the UoC 
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• Moore sued for conversion  

• HELD: no conversion, no property rights in discarded cells 

• Policy: “The extension of personal property rights to interfere with proper and effective development 

of medical research would be socially unacceptable and unjustified.” 

• D Mortimer “The theme which runs through each of the majority's concern is that the law should 

protect and enhance the development of medical research because of its social utility rather than 

pursuing a course which prefers the protection of individual rights.  Such individual rights are, the 

majority argued well enough protected by the doctrines of fiduciary duty and informed consent.” 

Boundaries of Ownership – common heritage of mankind 

• Outer space 

• Notion of common heritage of mankind 

• Endorsing private ownership will lead to conflict 

• UN Outer space treaty 

o Space is province of all mankind, no sovereignty claims by states 

• Moon Treaty 

o Regulating control and ownership of moon 

o US did not sign 

o Division of lunar resources  

o Res communes concept 

o Private ownership not expressly prohibited 

 


