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Introduction	
	
Evidence	law	are	rules	applied	in	courts	relating	to	the	receipt	of	material	to	prove	facts.		

• What	material	a	court	may	consider	in	determining	factual	issues	(admissibility)	
• How	that	material	can	be	presented	in	the	court	(adduced)	
• How	the	court	decides	the	factual	issues	on	the	basis	of	the	evidence	(proof)	

	
Where	is	evidence	law	found	now?	

• Under	s	79	of	the	Judiciary	Act	1903	(Cth),	the	laws	of	each	state	or	territory—	including	the	
laws	relating	to	procedure,	evidence,	and	the	competency	of	witnesses—	are	binding	on	all	
courts	exercising	federal	jurisdiction	in	that	state	or	territory.	The	effect	of	this	is	that	the	
courts	of	the	states	and	territories,	when	exercising	federal	jurisdiction,	apply	the	law	of	the	
state	or	territory	rather	than	the	Evidence	Act	1995	(Cth),	except	for	those	provisions	that	
have	a	wider	reach.	

• The	passage	of	the	Evidence	Act	1995	(Cth)	therefore	has	had	the	effect	of	achieving	
uniformity	among	federal	courts	wherever	they	are	sitting,	but	there	is	no	uniformity	among	
the	states	or	territories	when	exercising	federal	jurisdiction.	

	
Relationship	between	EA,	common	law	&	other	statutes	

• The	Act	is	not	a	code	
• S8	-	This	Act	does	not	affect	the	operation	of	the	provisions	of	any	other	Act:	

Commonwealth	provision	is	more	complex	
• S9	–	does	not	affect	operation	of	common	law	or	equity	unless	done	expressly	or	by	

necessary	intendment	
• S11	–	Court	has	the	power	to	control	the	conduct	of	proceedings	
• S26	–	the	court	has	the	power	to	control	the	questioning	of	witness		
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Taking	Objections	

• Criminal	Appeal	Rule	(NSW),	Rule	4	–	Exclusion	of	certain	matters	as	grounds	for	appeal	etc.	
o No	direction,	omission	to	direct,	or	decision	as	to	the	admission	or	rejection	of	

evidence,	given	by	the	Judge	presiding	at	the	trial,	shall,	without	the	leave	of	the	
Court,	be	allowed	as	a	ground	for	appeal	or	an	application	for	leave	to	appeal	unless	
objection	was	taken	at	the	trial	to	the	direction,	omission,	or	decision	by	the	party	
appealing	or	applying	for	leave	to	appeal.	

	
S189	-	Voir	Dire	“hearing	within	a	hearing”	to	establish	preliminary	questions		
(a) If	the	determination	of	a	question	whether:	

(a) evidence	should	be	admitted	(whether	in	the	exercise	of	a	discretion	or	not),	or	
(b) evidence	can	be	used	against	a	person,	or	
(c) a	witness	is	competent	or	compellable,	

depends	on	the	court	finding	that	a	particular	fact	exists,	the	question	whether	that	fact	exists	is,	
for	the	purposes	of	this	section,	a	preliminary	question.	
(b) If	there	is	a	jury,	a	preliminary	question	whether:	

(a) particular	evidence	is	evidence	of	an	admission,	or	evidence	to	which	section	138	
(Discretion	to	exclude	improperly	or	illegally	obtained	evidence)	applies,	or	

(b) evidence	of	an	admission,	or	evidence	to	which	section	138	applies,	should	be	admitted,	
is	to	be	heard	and	determined	in	the	jury’s	absence.	
(c) In	the	hearing	of	a	preliminary	question	about	whether	a	defendant’s	admission	should	be	

admitted	into	evidence	(whether	in	the	exercise	of	a	discretion	or	not)	in	a	criminal	
proceeding,	the	issue	of	the	admission’s	truth	or	untruth	is	to	be	disregarded	unless	the	issue	
is	introduced	by	the	defendant.	

(d) If	there	is	a	jury,	the	jury	is	not	to	be	present	at	a	hearing	to	decide	any	other	preliminary	
question	unless	the	court	so	orders.	

(e) Without	limiting	the	matters	that	the	court	may	take	into	account	in	deciding	whether	to	
make	such	an	order,	it	is	to	take	into	account:	
(a) whether	the	evidence	to	be	adduced	in	the	course	of	that	hearing	is	likely	to	be	prejudicial	

to	the	defendant,	and	
(b) whether	the	evidence	concerned	will	be	adduced	in	the	course	of	the	hearing	to	decide	

the	preliminary	question,	and	
(c) whether	the	evidence	to	be	adduced	in	the	course	of	that	hearing	would	be	admitted	if	

adduced	at	another	stage	of	the	hearing	(other	than	in	another	hearing	to	decide	a	
preliminary	question	or,	in	a	criminal	proceeding,	a	hearing	in	relation	to	sentencing).	

(f) Section	128	(10)	does	not	apply	to	a	hearing	to	decide	a	preliminary	question.	
(g) In	the	application	of	Chapter	3	to	a	hearing	to	determine	a	preliminary	question,	the	facts	in	

issue	are	taken	to	include	the	fact	to	which	the	hearing	relates.	
(h) If	a	jury	in	a	proceeding	was	not	present	at	a	hearing	to	determine	a	preliminary	question,	

evidence	is	not	to	be	adduced	in	the	proceeding	of	evidence	given	by	a	witness	at	the	hearing	
unless:	
(a) it	is	inconsistent	with	other	evidence	given	by	the	witness	in	the	proceeding,	or	
(b) the	witness	has	died.		
• Note,	in	criminal	proceedings	jury	not	to	be	present	if	relates	to	an	admission	or	potentially	

improperly	obtained	evidence	–s189(2)	
• In	other	cases,	the	jury	is	not	to	be	present	unless	the	court	orders	–s189(4),	factors	listed	in	

s189(5)	
• Can	be	used	in	both	civil	and	criminal	proceedings	



12	|	P a g e 	
	

• In	other	circumstances,	common	law	determines	when	a	voir	dire	can	occur	and	the	
procedural	matters	not	dealt	with	by	s189	

	
S192	-	Leave	Permission	on	Terms	
(1) If,	because	of	this	Act,	a	court	may	give	any	leave,	permission	or	direction,	the	leave,	

permission	or	direction	may	be	given	on	such	terms	as	the	court	thinks	fit.	
(2) Without	limiting	the	matters	that	the	court	may	take	into	account	in	deciding	whether	to	give	

the	leave,	permission	or	direction,	it	is	to	take	into	account:	
(a) the	extent	to	which	to	do	so	would	be	likely	to	add	unduly	to,	or	to	shorten,	the	length	of	

the	hearing,	and	
(b) the	extent	to	which	to	do	so	would	be	unfair	to	a	party	or	to	a	witness,	and	
(c) the	importance	of	the	evidence	in	relation	to	which	the	leave,	permission	or	direction	is	

sought,	and	
(d) the	nature	of	the	proceeding,	and	
(e) (e)		the	power	(if	any)	of	the	court	to	adjourn	the	hearing	or	to	make	another	order	or	to	

give	a	direction	in	relation	to	the	evidence.	
• Applies	when	a	court	is	considering	leave,	permission	or	a	direction	and	identical	language	is	

not	necessary	for	the	section	to	apply	(e.g.	“direction”	includes	“order”)	
• These	matters	must	be	taken	in	to	account,	at	least	where	they	are	material	to	the	issue:	

Staneovski	v	The	Queen	(2001)	202	CLR	115		
• But	it	has	been	held	that	‘unless	the	contrary	may	be	inferred	form	the	circumstances	or	

from	what	the	judge	does	say,	it	should	be	assumed	that	a	judge	hearing	a	case	will	
continually	be	having	regard	during	the	course	of	a	hearing…	to	the	matters	in	s192(2):	R	v	
Reatdon	(2002)	186	FLR	1	

• But	the	opposite	position	has	also	been	taken,	requiring	a	judge	to	mention	them,	if	only	to	
say	one	or	more	are	not	relevant,	and	failing	to	do	so	is	an	error:	R	v	Esco;	R	v	Sako	
[2001]NSWCCA	415	

	
S192A	-	Advance	Ruling	
Where	a	question	arises	in	any	proceedings,	being	a	question	about:	
(a)		the	admissibility	or	use	of	evidence	proposed	to	be	adduced,	or	
(b)		the	operation	of	a	provision	of	this	Act	or	another	law	in	relation	to	evidence	
proposed	to	be	adduced,	or	
(c)		the	giving	of	leave,	permission	or	direction	under	section	192,	
the	court	may,	if	it	considers	it	to	be	appropriate	to	do	so,	give	a	ruling	or	make	a	finding	
in	relation	to	the	question	before	the	evidence	is	adduced	in	the	proceedings.	
	
The	Trial	Process	

• Pre-trial	processes	
o To	what	hearings	does	the	Evidence	Act	apply?	–	s4	
o To	what	extent	does	the	Evidence	Act	apply	to	pre-trial	processes?	–	s131A	

• Jury	only	exists	in	Criminal	cases	
	
Burden	of	Proof	

• The	UEL	does	not	deal	with	the	allocation	of	the	burden	of	proof	
• CIvil	

o Plaintiff	usually	bears	the	evidentiary	and	legal	burdens	of	proof	
o There	are	some	exceptions	(such	contributory	negligence)	which	are	issues	of	

substantive	law.	In	that	case,	the	defendant	bears	a	legal	burden	of	proof	as	well.	
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• Criminal	
o In	criminal	proceedings	the	prosecution	bears	the	onus.	In	relation	to	most	defences,	

the	defendant	bears	an	“evidentiary	burden”	of	proof.	And	the	prosecution	bears	the	
legal	burden	of	proof	

o Evidential	burden:	the	burden	of	adducing	or	pointing	to	evidence	that	suggests	a	
reasonable	possibility	that	the	matter	exists	or	does	not	exist	

o If	the	evidential	burden	is	discharged,	the	onus	is	on	the	prosecution	to	disprove	the	
matter	either	beyond	a	reasonable	doubt.	

o Most	defences	once	raised	evidentially	must	be	countered	as	a	part	of	the	
prosecution’s	general	burden	to	prove	guilt	beyond	a	reasonable	doubt.	E.g.	self-
defence.	

o Again	there	are	exceptions:	insanity,	some	statutory	defences,	which	the	defendant	
has	to	prove	on	a	balance	of	probabilities	–	therefore	has	the	legal	burden	of	proof.	

	
Apollo	Shower	Screens	Pty	Ltd	v	Building	and	Construction	Industry	Long	Service	Payments	
Corporation	(1985)	
Facts	&	issue:	

• Defendant	administered	a	statutory	scheme	for	leave	provisions	for	workers.	
• There	was	concern	that	Apollo	was	in	breach.	It	sought	declaration	that	its	workers	were	

not	within	the	statutory	definition	of	“workers	in	the	industry”	
Court:	

• Plaintiff	had	to	prove	a	negative	–	i.e.	class	of	work	was	not	usually	performed	by	a	
carpenter.	Plaintiff	must	establish	sufficient	evidence	from	which	the	negative	proposition	
can	be	inferred.		

• Defendant	will	have	an	evidential	burden	to	advance	matters	with	which	the	plaintiff	
would	have	to	deal	in	discharge	of	its	overall	burden	of	proof	

• Plaintiff	will	have	to	overcome	as	part	of	its	legal	burden	
• Similar	to	self-defence	

	

Standard	of	Proof	
S140	–	Civil	Proceedings:	Standard	of	Proof	
(1)	on	the	balance	of	probabilities	
(2)	Without	limiting	the	matters	that	the	court	may	take	into	account	in	deciding	whether	it	is	so	
satisfied,	it	is	to	take	into	account:	

(a) the	nature	of	the	cause	of	action	or	defence	
(b) the	nature	of	the	subject	-	matter	of	the	proceeding:	the	inherent	unlikelihood	of	an	

occurrence	of	a	given	description:	Briginshaw	v	Briginshaw	
(c) the	gravity	of	the	matters	alleged.	

	
S141	–	Criminal	Proceedings:	Standard	of	Proof	
(1) In	a	criminal	proceeding,	the	court	is	not	to	find	the	case	of	the	prosecution	proved	unless	it	is	

satisfied	that	it	has	been	proved	beyond	reasonable	doubt	
	
(2) In	a	criminal	proceeding,	the	court	is	to	find	the	case	of	a	defendant	proved	if	it	is	satisfied	

that	the	case	has	been	proved	on	the	balance	of	probabilities.	
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S142	–	Admissibility	of	Evidence:	Standard	of	Proof	
(1) Except	as	otherwise	provided	by	this	Act,	in	any	proceeding	the	court	is	to	find	that	the	facts	

necessary	for	deciding:		
(a) a	question	whether	evidence	should	be	admitted	or	not	admitted,	whether	in	the	exercise	

of	a	discretion	or	not,	or		
(b) any	other	question	arising	under	this	Act,	have	been	proved	if	it	is	satisfied	that	they	have	

been	proved	on	the	balance	of	probabilities	
	
(2) In	determining	whether	it	is	so	satisfied,	the	matters	that	the	court	must	take	into	account	

include:	
(a) The	importance	of	the	evidence	in	the	proceedings,	and	
(b) The	gravity	of	the	matters	alleged	in	relation	to	the	question.		

	
• Direct	Evidence:	Submission	to	the	court	that	“you	should	accept	this	event	happened	

because	a	credible	witness	says	that	they	saw	it	happen”;	if	accepted,	it	alone	establishes	
guilt	

• Circumstantial	evidence:	“you	should	accept	that	this	event	happened	because	the	
circumstances	suggest	that	it	must	have	happened”;	evidence	of	a	basic	fact	or	facts	from	
which	the	jury	is	asked	to	infer	a	further	fact(s)	to	find	the	accused	guilty		

o Guilt	should	not	only	be	a	rational	conclusion	but	also	the	only	rational	conclusion	
that	can	be	drawn	from	the	circumstances	

o The	jury	must	find	the	accused	not	guilty	if	there	is	an	inference	consistent	with	
innocence,	reasonably	open	on	the	evidence:	R	v	Knight	(1992)	

o The	common	law	requires	a	direction	(not	shown	in	EA)	
	
Qantas	Airways	Ltd	v	Gama	(2008)	
Facts	and	issue:	

• Gama	was	aircraft	engineer	from	India.	Was	subject	to	discriminatory	remarks	at	work.	
Compensated	$71,692	for	breach	of	discrimination	acts.	Appealed	several	times.	One	
issue	was	the	appropriate	application	of	the	civil	standard	of	proof.	

• Civil	Standard	of	Proof	–	Bringinshaw	test	from	Bringinshaw	v	Bringinshaw	(193)	
o The	“Briginshawtest”	does	not	create	a	third	standard	of	proof	between	civil	and	

criminal.	It	is	still	assessed	on	the	balance	of	probabilities.	
o But	the	degree	of	satisfiaction	that	is	required	in	determining	that	the	standard	

has	been	discharged	may	vary	according	to	the	seriousness	of	the	allegations	of	
misconduct	

Court:	
• Full	Court	discouraged	reference	to	“the	onerous	Bringinshaw	standard”.	S	140(2)	applies.	
• The	correct	approach	to	the	standard	of	proof	in	a	civil	proceeding	under	s	140	is,	

adopting	the	language	of	the	HC	in	Neat	Holdings	Pty	Ltd	v	Karajan	Holdings	Pty	Ltd,	one	
that	recognizes	that	the	strength	of	the	evidence	necessary	to	establish	a	fact	in	issue	on	
the	balance	of	probabilities	will	vary	according	to	the	nature	of	what	is	sought	to	be	
proved.	

• Racial	discrimination	is	not	a	serious	allegation,	because	holding	so	would	limit	the	scope	
of	the	entire	Act.	

	
Bibby	Financial	Services	Australia	Pty	Ltd	v	Sharma	[2014]	
Facts:	
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• Sharma	was	employed	as	the	Sales	Director	of	Bibby	from	2002	–	February	2009.	In	
accordance	with	the	Sales	Director's	contract,	the	Sales	Director	was	entitled	to	a	one	off	
"special	bonus"	of	up	to	$1.4m.	However,	shortly	before	the	special	bonus	was	due,	Bibby	
fired	him	on	the	basis	of	serious	misconduct	relating	to	allegations	of	sexual	harassment.	
The	allegations	included	inappropriate	touching,	inappropriate	comments	and	unwelcome	
attention.	

• Bibby	conducted	an	investigation	into	the	allegations	of	sexual	harassment	which	involved	
interviewing	a	number	of	employees	in	the	Sales	Director's	team.	None	of	the	employees	
interviewed	supported	the	claims	of	sexual	harassment.	Sharma	was	not	told	of	this.	

• After	proceedings	were	initiated	by	the	Sales	Director,	Bibby	also	sought	to	rely	on	
conduct	of	the	Sales	Director	that	had	been	discovered	post-termination.	This	conduct	
related	to	the	taking	of	ecstasy	tablets	and	failing	to	disclose	a	potential	conflict	of	
interest.	

Court:	
• Under	Evidence	Act,	reference	to	Briginshaw	is	not	an	error	
• Wrongful	dismissal	claims	succeed,	as	sexual	harassment	allegation	is	sufficiently	serious	

to	bring	Bringinshaw	principle	into	play:	consider	the	nature	of	allegations,	and	
consequences	of	adverse	finding	for	employees.	

• Distinguish	Qantas	case	on	the	basis	that	the	discrimination	in	Qantas	was	not	intentional.	
• The	primary	judge's	citation	of	Briginshaw	v	Briginshaw	was	not	inappropriate,	or	an	

indication	of	error,	in	circumstances	where	her	Honour	immediately	referred	to	s	
140(2)(c)	of	the	Evidence	Act.	No	submission	was	made	in	the	present	case	that	the	
observations	of	Dixon	J	in	Briginshaw	v	Briginshaw	did	not	elucidate	the	effect	of	s	
140(2)(c)	of	the	Evidence	Act.	

	


