
TOPIC 3: THEORIES OF NON-ADVERSARIAL JUSTICE 

3.1       Restorative Justice - Introduction  

Theory: Restorative Justice is comprised of principles that promote the more inclusive, comprehensive and 

satisfying resolution of the effects of harmful behaviour. Restorative justice involves informal meetings 

between the victims and offenders, facilitated by a mediator to discuss what happened, its effect on the 

parties, and to determine reparation. Through dialogue, negotiation, problem solving for the future and 

offender acceptance of accountability to his or her victim and to the community, restorative justice seeks to 

restore a harmonious relationship between the offender and his/her victims and community. It is generally 

used in the criminal context, but has also been used in instances of family violence and child protection.  

Features of restorative justice include: 

• Emphasis on impact on the individual (unlike the criminal justice system). 

• Focus on how to right the wrong (as opposed to ascribe blame, such as in the criminal justice system).  

• Emotionally intelligent justice aimed at repairing the harm and social fracture. 

• Focus on the victim (as opposed to the facts).  

• Not about punishment, but not necessarily about rehabilitation either.  

3.1.1       How did restorative justice begin? 

Theory: Restorative justice has many beginnings, both in Australia and overseas -  

✓ US, 1960-1970s: Civil rights movement attempting to represent and uphold black civil rights.  

✓ Australia, NZ, Canada, US: Indigenous social movements which come from restorative practice (eg. 

Gathering of the First Nations people in May 2017).  

✓ 1970s-1980s: The rise of various movements in Australia, NZ, the US and Scandinavia. Various 

initiatives included - 

o Prisoner rights and alternatives to prisons - advocacy to minimise prison use or abolish 

prison.  

o Community justice bonds and neighbourhood justice centres.  

o Victim-offender reconciliation programs - meetings with victims and offenders, usually after 

sentencing.  

o Victim-offender mediations - meetings with victims and offender, but more broadly applied 

to juvenile cases. 

o Victim advocacy work. 

o Family Group Conferences in NZ.  

✓ Women's Rights Movements - both here and overseas. Focus attention on women and children who 

have been physically and sexually abused.  

3.1.2       Restorative Justice in Australia 

Theory: Different RJ practices have become evident across States, including -  

1. Conferencing 

Conferencing began in 1989 in New Zealand in response to Maori concerns that existing justice system 

responses, including the forced removal of children from their families, disregarded their traditional concept 

that wrongdoing involves collective responsibility.  

Family Group Conferencing 

Family group conferencing is an important part of this response. In child protection matters, family group 

conferencing involves child protection authorities raising concerns relating to a child's welfare with family 

members, suggesting services which could assist in the matter. The family members discuss amongst 

themselves possible solutions, engaging in a discussion over whether the child needs care and protection, and 



if so, developing a plan to address the issues raised. This process empowers families, involving them in 

respectful dialogue and collaborative decision-making - principles valued by restorative justice.  

This form of conference has also been used in various Australian jurisdictions, as well as internationally.  

Youth Conferencing 

Youth conferencing involves a meeting facilitated by a youth justice coordinator and attended by the victim or 

their supporter or representative, the young person and their family, and a representative from the police. A 

lawyer and social worker may also be present at some conferences.  

The Children, Young Persons and their Families Act emphasises diversion from the system as a primary 

response to youth offending. The Act also provides a sentencing discount for young people who participate in 

the conference and agree to the terms of an outcome plan that is produced following conference. However, 

there are concerns that this method is potentially coercive.  

Youth conferencing and legislation is employed in juvenile cases across all Australia states and territories. 

Conferencing generally 

Conferencing in Australia places emphasis on offenders feeling shame for their conduct, but in a supportive 

environment so as to promote reform. The method conducted in conferencing typically runs as follows: 

i. The coordinator introduces the process. 

ii. The police officer then reads out an offence summary.  

iii. The offender will say whether he/she admits the offence, and whether there are any differences as to 

the facts.  

 

If there is no admission, the conference ends and the matter is referred to the traditional court process for 

disposition. 

 

iv. If the conference proceeds, the victim or supporter describes the effect of the offence.  

v. A general discussion then ensues concerning the offence, and options for making amends are 

considered.  

vi. The offender may then express remorse and give an apology to the victim.  

vii. The family and offender decide what offer is to be made to make amends, in the absence of the 

police and other authoritative parties.  

viii. An agreement may then be concluded.  

2. Victim-offender mediation 

Victim-offender mediation aims to facilitate victim-offender dialogue, with an emphasis on victim healing, 

offender accountability and restoration of losses. While a reparation agreement is important, the parties need 

to address underlying emotional issues and obtain further information. The mediator facilitates rather than 

directs the discourse, respecting silence as well as dialogue, and is sensitive to the emotional and other needs 

of the parties.  

Victim-offender mediation is present in every State and Territory in Australia aside from Victoria. 

3. Circle Sentencing 

Circles methods are methods of dispute resolution that have been practiced by Indigenous people around the 

world. They are conducted in a similar fashion to family group conferences (see above), where participants sit 

in a circle to promote effective discussion. It is a court-community collaborative approach to sentencing.  

In some cases, circles are used as part of the court system. Such processes first involve individual meetings 

with victims and offenders that prepare them for the circle process, followed by a series of circle meetings - 

starting with separate victim and offender circles, proceeding to larger circles which incorporate victim and 



offender, followed by a sentencing circle involving the court where the Elder and magistrate sit on the same 

level, and finally, review and cleansing circles.  

3.1.3       Daly, K 'Mind the Gap: Restorative Justice in Theory and Practice' 

Theory: Ideally, but often in a theoretical sense, typical factors seen in restorative justice in a 

criminal jurisdiction are as follows -  

1. Victim and offender come together to discuss the offence: Victim and offender come 

together to discuss an offence, its impact and appropriate penalty. Both parties must agree to 

be there (although may be coercion due to sentencing discount practices).  

2. The conference evokes feelings of shame in the offender: The conference discussion 

evokes feelings of remorse and shame in the offender. This allows offenders to do something 

about the crime perpetrated, and for the victim to put a face to the offender, partially relieving 

their feeling of being overwhelmed by the criminal justice system.  

3. Conference participants are treated with respect. 

4. Everyone has a say in the appropriate sanction: Participants then discuss an 

appropriate penalty, agreement or outcome. Everyone, including offenders, victims and 

supporters, have a say about what the offender should do/what the outcome should be, and 

input by professionals are kept to a minimum. 

5. Agreement on sanctions are not excessive: Police officers and coordinators ensure that 

elements of the agreement are not excessive.  

6. The offender understands their legal entitlements: The process takes place in a 

context where the offender understands their legal entitlements, the outcomes that could 

occur etc.  

7. Offender signs an agreement, assisting in repairing the harm caused to the 

victim: The offender signs an agreement which itemises the group's outcome decision. It 

describes what the offender must do, and by what dates. The offender completes the 

agreement, which may include an apology letter, work for the victim or others, or 

compensation. In so doing, the offender assists in 'repairing the harm he/she caused the 

victim'.  

8. Outcomes from the conference: From their experience attending the conference and 

meeting the offender, victims recover from the disabling effects of the offence. In turn, from 

the experience of meeting the victim and seeing the effects of crime on them, the offender is 

less inclined to commit another offence.  

But in reality, there is a gap between restorative justice in practice (The SAJJ project, 1998) -   

1. Do the victim and offender actually come together to discuss the offence?  

➢ Victims and offenders came together in no more than 60% of cases (although in Qld, where 

there is compelled attendance, there is a 90% attendance rate).  

➢ 53% of offenders did not prepare their statements or thoughts beforehand, being more 

worried about the sanction they would receive. RJ is much more effective when offenders and 

victims are both properly prepared. Further:  

o 47% said they had been given very little to no information about what would happen; 

o 54% had not been given information regarding possible outcomes;  

o 61% did not know what was expected of them.  

➢ Excluding victims who already knew the offender, 36% of victims were not curious as to what 

the offender was like, while 32% of victims were not curious as to why the offender committed 

the offence. Victims may not wish to participate in the restorative justice process. 

2. Does the conference discussion evoke feelings of remorse and shame in the offender? 

➢ 77% of offenders were actively involved in the conference, 66% gave a clear story of how the 

offence came about, 60% accepted responsibility for the offence, but only 53% were 

remorseful and gave an apology.  

➢ Only 53% understood the impact on the victim, and only 36% of victims under the offender's 

situation.  



➢ Just over 40% apologised spontaneously. For 28% the apology had to be drawn out. 30% gave 

no apology at all. 

➢ Less than 30% of victims thought the offender's apology was genuine, but over 60% of 

offenders said their apology was genuine.  

Conclusion: Results show a gap between the ideal and the reality of the conferences. Further, 

offenders and victims orient themselves to conferences and what they hope to achieve in ways 

different to those imagined by the literature. 

3. Are conference participants treated fairly and with respect?  

➢ On measures of procedural justice, offenders and victims rated the conference very highly: 

90-98% of victims and offenders thought they were treated fairly, impartially and in a 

respectful manner.  

➢ Some negativity was evinced by offenders, with 28% saying that other people's ideas were 

favoured over theirs (compared to 13% of victims), and 26% saying they were pushed into 

things (compared to 9% of victims).  

➢ 21% of victims left the conference, upset by what his/her supporters said 

4. Does everyone have a say about what the offender should do in relation to the sanction? 

➢ Agreements reached by consent: 60%; 40% forced. 

➢ Only about 60% of the time did the victim accept the police's suggested sanction.  

➢ Powerlessness in offenders was variably experienced: 

o 81% said the way the agreement was decided was fair (compared with 87% of 

victims), and 68% said it was right (compared with 62% of victims); 

o 74% they had some say in how the agreement was reached (compared to 91% of 

victims);  

o But 43% said they had control over the final agreement (compared with 77% of 

victims);  

o And 15% said the agreement was too harsh (compared to 1 victim). 

Conclusion: Conference penalty discussions occur as they are imagined. Coordinators are stepping 

back, allowing participants room to make decisions. Few felt the outcome was too harsh, or onerous.  

5. Are any elements of the agreement excessive? 

➢ In 28% of cases studied, the offenders were asked to pay compensation between $4 - $1089 

(median = $112).  

➢ In 27% of cases offenders were to do some form of community work.  

➢ In 18% of cases the offender had to work for the victim, ranging from 2 to 80 hours (median = 

20 hours).  

➢ 13% had to attend counselling, ranging from anger management to sexual abuse.  

➢ Orders were made in 28% of cases, including orders of good behaviour, not harassing the 

victim, staying away from a school's grounds, abiding by a curfew etc.  

➢ The most frequent agreement element was an apology, which 93% did in some way before, 

during or after conference.  

Conclusion: There is little evidence that conferencing led to greater penalties for younger people.  

6. Does the offender understand his/her legal entitlements? 

➢ 80% understood the coordinators role, 75% understood the police officer's role. 

➢ In 83% of cases, the coordinator told the offender they had a right to end the conference at 

any time, and in 70%, that the offender had a right to seek legal advice at any time.  

➢ However, in only 46% of cases was it clear what the consequences would be if the offender 

and police officer failed to reach an agreement on the outcome.  

➢ For 22-30% of offenders, the legal information conveyed was inadequate.  

➢ Only 30% of offenders said they were there by choice, 22% said they had a choice but were 

under pressure, and 47% said they were not there of their own volition.  



 

Conclusion: Legal entitlements were difficult for offenders to absorb, particularly because they do 

not yet see themselves as rights bearing subjects and because they perceived their rights just as easily 

being taken away as they were given.  

7. Did the offender sign an agreement in which s/he assisted in 'repairing the harm' s/he caused the 

victim? 

➢ 80% of offenders satisfactorily complied with all the agreement elements.  

➢ 12% did not complete the agreement and were breached.  

➢ The agreements were only moderately perceived by the victims as being reparative - possibly 

because they did not perceive there being a nexus between their offence and the agreement 

elements.  

➢ 51% of offenders did not believe the process was restorative.  

8. Did victims recover from the offence from their experience attending the conference? Was the 

offender less inclined to commit another offence? 

Effects on Victims 

➢ Over 60% of victims stated they had 'fully recovered' from the offence. 60% of victims cited 

the passage of time, their own resilience and support from family and friends. Only 30% said 

the conference was useful.  

➢ Victims were divided in half in stating the conference was useful in dealing with grief (50/50). 

➢ 75% of victims felt angry before the conference, but this dipped to 44% post conference and 

39% one year later.  

➢ 40% of victims were frightened of the offender before the conference, but this dropped to 25% 

post conference and 18% one year later. 

Conclusion: While conferences do assist in victim recovery, victims also rely on personal resources 

and support from others. However, conferences can help in reducing victim anger and fear.  

Effect on Offenders 

➢ During the 8 to 12-month period post-conference, 40% of offenders re-offended at least once.  

➢ When offenders were remorseful, attended willingly and agreements were made by mutual 

consent, offenders were much less likely to reoffend.  

CONCLUSION: Restorative justice elements only happen some of the time. Should be 

cautious in recommending RJ.  

 

 

 

 

 

 

 

 

 

 

 



TOPIC 7: NON-ADVERSARIAL JUSTICE IN FAMILY LAW MATTERS 

7.1       Key Family Laws 

Theory: The negative impact of adversarial litigation, and the ensuing crisis of confidence in legal services, is 

nowhere more apparent than in family law practice. It is the vulnerable position of children in family 

breakdowns that has mostly stimulated non-adversarial reforms in this field, creating a clear connection with 

the concerns of therapeutic jurisprudence.  

The alignment of TJ with family law has resulted in changes to legislation, court operations, legal practice and 

community-based services - all to encourage parental cooperation, a key principle behind the Family Law Act. 

Evidencing the non-adversarial nature of the jurisdiction, most family law cases are now settled before trial, 

with 85% of disputes before the Family Court in 2012-13 resolved without judicial determination.  

Key pieces of legislation which have precipitated the movement of family law into the non-adversarial realm 

have included: 

1. Family Law Act 1975 

✓ Created the Family Court of Australia - but the Federal Circuit Court now also handles family 

disputes; 

✓ Introduced no-fault divorce in Australia - recognising that the complex and prolonged processes 

created for resolving disputes about the care of children, finances and division of property post-

separation were potentially as harmful as the spousal relationship itself. 

✓ Defined family violence - to include 'violent, threatening or other behaviour that coerces or controls 

or causes the family member to be fearful'. Assault, sexual assault, stalking, taunts, property 

destruction, animal mistreatment, denying financial autonomy and social isolation all fall within the 

ambit of the definition.  

2. Family Law Amendment (Shared Parental Responsibility) Act 2006 

Amended the Family Law Act 1975, introducing: 

a) Compulsory Family Dispute Resolution (mediation) in children's cases. 

b) A strong encouragement towards an equal time/shared parenting model of family care post family 

breakdown; and  

c) Family Relationship Centres. 

3. Family Law Legislation Amendment (Family Violence and Other Measures) Act 2011 

▪ Prioritised the safety of children in parenting matters; 

▪ Changed the definitions of 'abuse' and 'family violence' to better capture harmful behaviour; 

▪ Strengthened advisor obligations, requiring family consultants, family counsellors, family dispute 

resolution practitioners and legal practitioners to prioritise the safety of children; 

▪ Ensure the courts have better access to evidence of abuse and family violence by improving reporting 

requirements; and  

▪ Made it easier for state and territory child protection authorities to participate in family law 

proceedings where appropriate.  

7.2       The Harm Caused by the Adversarial Legal System - The Trend towards Non-Adversarial Dispute 

Resolution in Family Law 

Theory: There are 2 key factors which have driven the move towards non-adversarial dispute resolution in 

family law policy. These are -  

a) The belief that the adversarial legal system is unsuitable for family law disputes; and  

b) The need to cut costs and address frustrations expressed about the family law system.  

 



1. The law is not an affective avenue for resolution of family disputes 

Unrelenting adversarialism is viewed as inappropriate for separating families. Unlike former business 

associates, or parties in negligence claims, family members must often maintain an ongoing relationship, 

particularly where they are parents. The adversarial nature of the system is seen as destructive of ongoing 

relationships because it exacerbates conflict between parties and fosters a 'win-lose' mentality. In contrast, 

non-adversarial options such as family mediation are positive alternatives, as they encourage communication, 

problem-solving and compromise, providing 'win-win' results.  

Further, the legal system is particularly harmful to children. The unmodified adversarial system caters poorly 

to children, who are not parties to their parent's dispute and cannot present their own case, yet are at risk of 

being damaged by their parents' failure to manage their divorce properly. Courts have therefore promoted 

processes which encourage parents to agree between themselves, because they allow parents to focus on their 

children's needs, rather than their own conflict.  

2. The costs of running the family law system 

There have been persistent expressions of disillusionment with the formality, cost and delays of litigation, and 

the administrative burden of the family court system. Reform to Family Court processes have occurred as a 

result. Family mediation and associated non-adversarial processes have been favoured because they bring with 

them the promise of avoiding the courts - a cheap way of clearing court lists and reducing long-term spending 

on the family justice system. Private dispute resolution processes require fewer spatial and personnel resources 

than courts, meaning greater numbers of settlements may be achieved for the same amount of funding - and in 

less time.   

7.3       Non-Adversarial Processes in Family Law: An Overview 

Theory: Evidence of non-adversarialism in family law has been evident in the following ways -  

1. Private negotiations 

2. Family Relationship Centres/ Community-based Services - which include family counselling and 

family dispute resolution. 

3. Other community-based programs (parenting orders, contact centres, anger management, 

supporting children after separation, men and family relationships, family violence support etc). 

4. Arbitration. 

5. Victoria Legal Aid - which is primarily involved with Family Dispute Resolution. 

6. Collaborative law. 

7. Court procedures - including: 

a. Pre-Action Procedures (Family Law Rules 2004) 

b. Family Consultants/Family Reports 

c. Independent Children’s Lawyers 

d. Less Adversarial Trial Procedures (LAT) in the Family Court 

e. The Magellan List (abuse against children). 

7.3.1       Non-Adversarial Court Processes focusing on Children 

Theory: Out of concern for the wellbeing of children, family courts have modified many of their adversarial 

procedures in children's cases -  

1. Taking children's views into account 

There are 3 specific ways in which children's views can be considered in Australian family law proceedings -  

a) Through the use of family reports - written by family consultants. The views of the children 

interviewed by the family consultant must usually be reported to the court (Family Law Act, s. 

62G(3A)). 



b) Through Independent Children's Lawyers (ICLs) - appointed by the courts and predominantly funded 

by State and Territory Legal Aid Commissions. ICLs often work in collaboration with family 

consultants. The ICL is not a child advocate, and does not represent children, but instead advocates 

for what the lawyer believes to be in the best interests of the child (Family Law Act, s. 68L, 68LA). ICLs 

are obliged to ensure that children's views are fully put before the Court (Family Law Act, s. 

68LA(5)(b)).  

c) Through judicial interviews with children - this process is used commonly in other family law 

jurisdictions. Australian family law judges have the discretion to interview children directly, but rarely 

utilise this power, primarily because judges do not feel they have the skills or training to complete the 

task, and because it may encourage parents to manipulate their children.  

2. Non-Adversarial Case Management - the "Magellan List" 

The most distressing family law cases often involve serious allegations of child sexual or physical abuse. 

Modified adversarial court processes are the best way to deal with such cases, including determining what is in 

the best interests of the children. This has resulted in a case management approach known as the 'Magellan 

List'.  

The 'Magellan List' is founded upon the principles of child-centred practice, active case management imposing 

strict timeframes on proceedings, and close collaboration between State and federal agencies to share 

information and support families through proceedings. The program involves the following procedures: 

I. Appointment of an ICL.  

II. Consideration of any Procedural or Interim Orders which could be made to - 

a. Protect the child or any parties to the proceeding;  

b. Enable appropriate evidence to be obtained about the allegations as expediently as possible. 

III. Requesting the intervention of an officer of the relevant protection authority, and a report on 

allegations.  

The Magellan List has greatly reduced disposition times, increased settlements and lessened distress on 

children after being interviewed.  

3. Less Adversarial Trial (LAT) 

Since 2006, the Family Law Act has required that all children's cases in all family courts be dealt with through 

this procedure (Division 12A). This means a trial in a child-related proceeding is (a) focused on the children and 

their future, (b) flexible, so that it can meet the needs of particular situations, (c) anticipated to be less costly 

compared to traditional trials, and will also save time in court, and (d) is less adversarial and less formal than a 

case in court.  

Key features of LAT include: 

❖ The judge controlling the hearing process and its inquiry, not the lawyers; 

❖ A family consultant is in court from the first day as an expert advisor to the judge and parties; 

❖ The parties can speak directly to the judge to tell them in their own words what their case is about 

and what they want for their children; and  

❖ The judge, rather than the parties or lawyers, decides how the trial is run. 

Key pieces of legislation 

1. Principles for conduct of LAT (s. 69ZN): 

1. The Court is to consider the needs of the child concerned and the impact that the conduct of the 

proceedings may have on the child. 

2. The Court is to actively direct, control and manage the conduct of the proceedings.  

3. Proceedings are to be conducted in a way that will safeguard the child concerned against family violence, 

child abuse and child neglect, and the parties to the proceedings against family violence.  



4. Proceedings are, as far as possible, to be conducted in a way that will promote cooperative and child-

focused parenting by the parties. 

5. Proceedings are to be conducted without undue delay and with as little formality, and legal technicality and 

form, as possible.  

2. s. 69ZT(1) 

Provision of the Evidence Act do not apply to LAT proceedings.  

3. s. 69ZS, 69ZU 

Judges may designate a court-employed family consultant, and can consider the opinion of the consultant where 

given as sworn evidence.  

4. s. 69ZX(1) 

Judges may give directions or make orders about who is to give evidence and the matters on which evidence should 

be given.  

5. Family Law Rules 2004, r 15.02 

A judge may interview a child directly and act on that information.  

Evaluations of LAT 

AIFS 2009 found the following when reviewing LAT: 

 58-60% of family consultants, lawyers and judges interviewed thought LAT was a positive 

development. 

 Judges are most likely to be positive about new procedures. Liked first day or LAT trials for enabling 

early assessment of key issues. 

 Some lawyers were concerned about the different approaches taken by different judges in applying 

new provisions.  

 

In a similar study, Mcintosh and Young 2007 found that LAT: 

 

✓ Provided better outcomes for children; 

✓ Reduced acrimony and conflict, and encouraged greater co-operation between parents 

7.3.2       Community-based Services focusing on Families 

Theory: Community-based support services to assist families are offered, designed to provide alternatives to 

formal legal processes for families who are separated, or in the process of separation. Services offered include 

(a) Family Dispute Resolution (b) Family Relationships Centres, (c) counselling for parents and children, (d) 

support services specifically for children post-separation, (e) parenting programs, and (f) child contact services. 

These family support services can be considered non-adversarial, as they facilitate agreement outside the 

court, or help parties using the court process.  

1. Family Dispute Resolution (FDR) 

The most significant change to family law has been the emergence of mediation as an alternative to the formal 

justice system and its principal mode of dispute resolution - lawyer-led negotiation. ADR processes have 

proliferated in family law out of recognition for the high financial and emotional costs of litigation for family 

disputes.  

Further, there are many benefits to providing families the private space in which to facilitate their own 

agreement, including that: 

a) Parties, not judges, are better able to make agreements that match their own preferences; 

b) Parties are encouraged to work cooperatively through the agreement-making process; 



c) Agreed outcomes are more durable than imposed outcomes; 

d) Transaction costs are reduced by avoiding litigation.  

The central form of ADR in family law is family mediation, otherwise known as family dispute resolution. 

Family dispute resolution is enshrined in the Family Law Act by various sections - 

 

 

 

 

 

 

 

 

 

1. s. 10F - Family Dispute Resolution Defined 

Family dispute resolution is process (other than a judicial process): 

a) In which a family dispute resolution practitioner helps people affected, or likely to be affected, by 

separation or divorce to resolve some or all of their disputes with each other; and 

b) In which the practitioner is independent of all the parties involved in the process. 

The definition is deliberately narrow because it excludes models of mediation not aimed primarily at 

resolving disputes. The Explanatory Memorandum for the Bill makes it clear that the goal of family dispute 

resolution must be upon assisting parties to resolve disputes, rather than upon psychological help or 

relationship issues.  

S. 10F encourages agreement. This is because of pressure upon the government to reduce court waiting lists 

and dissatisfaction with the family law system: cases need to be resolved and resolved quickly.  

2. s. 60I(7) - Mandatory FDR Attendance 

A court exercising jurisdiction under this Act must not hear an application for a Part VII order in relation to a 

child unless the applicant files in the court a certificate given to the applicant by a family dispute resolution 

practitioner.  

3. s. 60I(8) - Genuine attempt 

The parties must make a genuine attempt at resolving the issue before an order in relation to a child may be 

granted.  

Since 1 July 2007, all separated parties parents who go to the family courts seeking new orders in relation 

to disputes over their children must attempt FDR before their case will be heard - with some exceptions (s. 

60I(9)). If one party to a dispute refuses to attend FDR, or attends but fails to make a genuine effort at 

resolving the issues, the family dispute resolution practitioner may issue a certificate certifying this 

behaviour. This certificate, along with the recalcitrant behaviour it records, may be considered by the court 

when determining whether to award cost against a party. Thus, refusal to attend or genuinely attempt to 

resolve the issues in dispute at a family dispute resolution now carries with it the potential for severe 

financial penalties.  

 



2. Family Relationship Centres (FRCs) 

FRCs assisted separated parents resolve disputes and reach agreement on parenting arrangements outside the 

court system through child-focused information, advice, and family dispute resolution (FDR), parental 

education and referral to other services. There is an explicit non-adversarial emphasis upon service provision 

at FRCs. The primary aim is to have parents focusing on their children and agreeing on parenting arrangements 

without going to court.  

3. Family Counselling 

Family counselling is aimed at helping parties deal with interpersonal issues arising from separation (Family 

Law Act, s. 10B). Counselling enables parties to be emotionally ready to reach agreement through other 

dispute resolution processes.  

4. Post-separation parenting programs (PSPPs) 

PSPPs are designed to assist parents in coping with their separation and understanding their children's needs. 

Many FRCs run parenting programs to encourage separated parents to focus on the needs of their children. 

5. Children's Contact Services 

Children's contact services facilitate contact between children and their non-resident parent, especially in 

cases of family violence or child abuse, by providing safe 'hand-over points' between parents, as well as 

supervised contact spaces. These services also help children gain confidence in the contact process by 

providing parents with clear behavioural boundaries and indirect training in child-focused parenting.  

 

 

4. Exceptions to FDR Attendance 

The following are exceptions to FDR attendance by disputing parties -  

a) Consent orders; 

b) Family violence; 

c) Child abuse; 

d) Urgent circumstances; 

e) Where one party is unable to participate in FDR - whether because of an incapacity of some kind, 

physical remoteness from dispute resolution, or for some other reason; 

f) Inequality of bargaining power assessed by the Federal Dispute Resolution Practitioner.  

A specific exception to the requirement to attend FDR is where there are 'reasonable grounds' to believe that 

there has been or there is a risk of family violence. But does this exception really work? 

• Families who have reported experiencing family violence are more likely to attend FDR than those 

who have not experienced such violence (Kaspiew et al, 2009, p 100).  

• FDR is least likely to be successful where the behavior of a former partner has generated fear, with 

the lowest rate of agreements reached where there had been reports of physical abuse (Kaspiew et 

al, 2009, p 100) 

• Victims of family violence frequently encounter professionals who did not understand family 

violence and its harmful effects on the development and well-being of children, and that that the 

women faced a climate of disbelief from professionals about the violence (Laing, 2010, p 91-94)  

This research raises concerns that high numbers of separated parents, women especially, who have 

experience family violence may attend FDR because they feel they cannot access legal or court services, yet 

find that they cannot reach a safe agreement because of the power dynamic generated by the violence. 

Therefore, the justice should aim to both (1) ensure victim safety, (2) hold the perpetrator of violence 

accountable. 



7.4       5 Problems with Litigation in Family Law 

1. It reduces the possibility of reconciliation– marriage saving 

Litigation is seen as detrimental to saving marriages. If there is a possibility of reconciliation between a couple, 

the polarisation and division created by the processes of litigation destroys that - although this line tends to be 

pushed by some more conservative religious groups. 

2. It takes a long time 

In  2002/3 90% of matters were finalised within 20.4 months of filing an application- almost two years.  In 

order for parties to “move on” after separation or divorce, it can be important for some parties to finalise their 

property settlement quickly. 

3. It costs a lot 

One 2000 study found that the average costs of client-funded cases within the FCA that proceeded to hearing 

was $21,952. On average, these clients spent almost half of their annual income on their family law 

proceedings. This considerably reduces the size of the pie that can be divided between the parties. Several of -

the participants in this research noted that the cost of their case had an adverse long-term impact on their 

lives and the lives of their children. 

4. It increases stress 

Separation/divorce is a stressful time for parties, and the uncertainty, cost and delay of going to court can 

increase this stress. The uncertainly that lack of resolution can bring is particularly acute for children.  

5. It encourages conflict 

Litigation creates polarisation, increasing the conflict between families. To establish a case within the family 

law adversarial system each party must tell and support a story which is partisan. By the time the parties have 

given their respective evidence, the court, as well as the parties themselves, have heard an account which, to a 

greater or lesser extent, is subject to a degree of distortion. This increases the tension between parties when 

they hear stories, often about themselves, which they do not think is true. 

******* 

Field R, "Federal Family Law Reform in 2005: The Problems and Pitfalls for Women 

and Children of an Increased Emphasis on Post-Separation Informal Dispute 

Resolution" 

Introduction 

The Government's proposed New Family Law System will potentially endanger women post-

separation and jeopardise the justice of post-separation arrangements for women and children. The 

system, involving an expansion of 'counselling, mediation and similar services' through newly created 

Family Relationship Centres aimed at assisting separated parents to reach agreement about post-

separation arrangements in non-adversarial environments, will also fail to protect the best interests of 

children by putting them, as well as their primary care-givers, at risk through an over-emphasis on 

informal dispute resolution close to the time of separation.  

In light of the disadvantages women can face in informal processes, a model of dispute resolution 

including lawyers is justified. This is in direct contrast to the approach suggested in the reforms, 

which proposes to exclude lawyers from Family Relationship Centre based on the fact they are likely 

to make the processes practiced in the Centres more adversarial.  

 

 



Compromising Justice for Women and Children: Examples of the Disadvantages and Dangers Women 

Face in Informal Dispute Resolution Processes (IDRPs) 

IDRPs can only facilitate just and fair outcomes for women and their children if the dangers women 

face in private informal negotiation environments are acknowledged and addressed. There remains an 

insufficient awareness of the gendered realities for women who participate in such processes. 

Government reforms, particularly the policy objective of excluding lawyers from informal justice 

processes in the FRCs, fails to consider the additional protection many women participants need to 

ensure agreements reached are appropriate, just and fair.  

There are 2 key areas of disadvantage for women in informal justice processes: 

1. That agreements reached through informal processes cannot be assumed to be 

consensual  

That is, women may often effectively be coerced into agreement. There is strong evidence supporting 

the notion that women may experience coercion as opposed to consensus. The evidence relates to 

female vulnerabilities experienced in post-life separation, including psychological, social and 

economic vulnerabilities - confirming the continuation of patriarchal influences on women's lives:  

• Economic vulnerabilities - one of the most significant post-separation problems for women. 

There is evidence suggesting that women are usually poorer than men, and that women 

continue to earn less than men. This means that litigation is largely inaccessible for women, 

meaning agreement must be reached via the informal process, whether or not it is an 

appropriate and fair agreement. It is because women cannot afford to risk not reaching an 

agreement via the informal process that they may feel coerced into accepting an early 

settlement reached informally.  

• Social vulnerabilities - single mothers experience a status disparity with their former 

partners. For example, single mothers are likely to continue to earn substantially less than 

their former partner, yet will continue to bear a heavier parenting and care burden, have 

fewer opportunities to achieve an equal or higher level of education, and are likely to remain 

at a lower occupational rank.  

• Psychological vulnerabilities - research has shown that women experience higher levels of 

depression and distress than men. 

These vulnerabilities compromise a woman's ability to participate in consensus bargaining in informal 

environments because they diminish her negotiating authority, impacting negatively on her capacity 

to engage in constructive problem-solving behaviour as an advocate for her own and her children's 

best interests. They may also compromise a woman's ability to accurately judge the appropriateness 

and acceptability of an informally reached outcome, diminishing any real opportunity she may have to 

reject an agreement she is not happy with.  

It is right to be concerned that an increased emphasis on informal dispute resolution through the 

FRCs will result in outcomes that compromise justice for women and their children by directly 

reflecting the factual circumstances of poverty and other vulnerabilities women face post-separation. 

These are issues lawyers in the IDRP can help to address.  

2. That third-party facilitators cannot be considered neutral  

 

That is, patriarchal perspectives can easily enter and drive informal processes to the detriment of 

women. It is known that third-party facilitator values and judgments can and do enter informal 

processes, directly influencing outcomes. It has been shown, for example, that mediators can use their 

process skills to selectively facilitate discussion of issues they think should be the focus of 

negotiations. Research has also shown that facilitator influence may be gendered, and that women are 

significantly more likely to report that mediators pressured them into agreement, or tried to impose 

their viewpoints on them.  

 

The gendered nature of facilitator influence is not surprising; it is almost unavoidable that facilitator 

views and values will be patriarchally informed, working to the disadvantage of women parties. As 



such, the potential for these views and values to compromise just outcomes for women must be 

recognised.  

 

Gendered responses to women's lives and their stories significantly impacts on their ability to 

represent and advocate confidently for their own interests and their children's interests. If a third-

party facilitator is biased, a women participant in the informal process will face potential 

disadvantage.  

 

These concerns are not limited to male facilitators either; female facilitators might equally position 

herself against a woman party if she takes the view the woman party is difficult or uncooperative - 

behaviour that stresses associated with post-separation vulnerabilities can exacerbate.  

 

It is not possible to rely on the notion of third-party neutrality as insurance for appropriate, objective 

and fair treatment of the parties in IDRPs. There is wide scope for inappropriate and patriarchal views 

of women to enter informal processes to their detriment. With an increased emphasis on the use of 

informal processes through FRCs, without the protection of legal representation, the breadth of 

negative consequences arising for women and their children are significant.  

 

Compromising Justice for Women and their Children: The Dangers of Rhetoric not reflecting Reality 

regarding Victims of Violence in Informal Dispute Resolution 

 

The issues discussed above have generic relevance to women as a gender. This section focuses on a 

group of women for whom the dangers identified above are manifestly exacerbated: victims of family 

violence.  

 

It is now widely acknowledged that many IDRPs, such as mediation, are inappropriate where there is 

a history of domestic/family violence. This is because of the ability of a victim of violence to represent 

her own interests and negotiate effectively is known to be severely compromised by the history of 

violence. The 2005 reforms acknowledge too that people who have been victims of violence should not 

be required to have contact with perpetrators of that violence. Therefore, compulsory attendance at 

FDR will not apply where there is evidence of a history or risk of family violence.  

 

However, the reforms do not sufficiently recognise the true complexity of problems for women arising 

because of violence and abuse. The nature and dynamics of a violent relationship create the possibility 

for significant injustice in negotiated outcomes for victims of violence because of the way in which 

they undermine the fundamental core values of informal processes relating to self-determination, 

empowerment and party control: a history of violence creates the potential for the entrenchment and 

exacerbation of the perpetrator's domination of the victim. The danger of ignoring power differences 

between men and women is clearly increased for victims of violence.  

 

The reforms have purported to improve intake and screening for victims of violence. However, the 

reforms place a heavy reliance on the role of FRCs in identifying cases involving family violence or 

child abuse. Thorough intake and screening processes are also costly, time consuming and resource 

intensive. Government needs to, as a part of the reform process, prioritise an explicit commitment to 

justice for women and children through adequately funding the implementation of best practice 

intake and screening processes.  

 

It should be noted that many victims continue to participate in informal processes. There are several 

reasons for this: 

 

1. The heavy emphasis on IDRPs in the context of family law - when the number of women in 

the general population increases in these processes, the proportion of victims of violence who 

are participating inevitably increases as well. The proposed reforms will work to increase that 

number further.  

2. Social, economic and psychological factors limit the resolution options available to victims 

of violence post-separation - not disclosing or minimising a history of violence may be the 



only way for a victim to ensure she has access to a structured assisted dispute resolution 

process, even if the fairness of the outcome is likely to be compromised by the history of 

violence.  

For these reasons, it is imperative to know about the disadvantages victims of violence face in 

informal processes to adequately realise the process and outcome protections which can be offered by 

the presence of a legal representative. Legal representatives can: 

• Stop perpetrators of domestic violence from coercing, intimidating and threatening victims, 

ensuring the outcome reached represents the best interests of the children, or the mutual 

interests of the parties - and not representing the will or interests of the perpetrator.  

• Alleviate the fear harboured by victims, as well as the compromising positions victims find 

themselves when advocating for their interests as a result.  

• This applies equally to shuttle mediations (i.e. mediations by telephone), as a tone or phrase 

sued by the perpetrator, or mention of a particular issue or incident, can work equally as well 

to instil a grave fear in the victim - without the perpetrator being physically proximate. 

Supported by a legal representative, the victim may be in a much better position to contradict 

the power of the perpetrator.  

• Assist facilitators in attempting to reverse the effects of what may be years of dominance and 

control. Facilitators, in the relatively brief time they are with the parties in the dispute 

resolution process, are not able to achieve what may take trained psychologist years to 

accomplish with offenders and abuse victims.  

The reforms fail to adequately address the need for substantive protections to be in place for women 

generally, and for victims of violence more particularly.  

Compromising Justice for Women and Children: Removing Post-Separation agreements from the 

context of Established Legal Protections 

The dangers women face in IDRPs impact on the justice of women's experience of those processes, 

and on the justice of outcomes reached informally. The emphasis in the reforms on informal, private, 

post-separation dispute resolution where lawyers have little or no presence creates the possibility of 

moving to a system of law where legally established norms that offer some protection to women and 

children in post-separation will have little or no relevance to post-separation agreements. 

Channelling the vast majority of post-separation disputes into IDRPs will relegate issues of family 

violence to private negotiation contexts with no formal protections and no ability to set precedent or 

reinforce developing societal and legal attitudes which may work to contradict violence against 

women.  

The private nature of IDRPs also results in there being little accountability in terms of how women, 

particularly victims of violence, are treated during the process. IDRPS occur behind closed doors, with 

no public record of what has been said, or necessarily of the outcome, and no real way to address any 

injustices suffered. This also means that there is little protection available of the parties' interests 

against any misuse, or inappropriate use, of facilitator power.  

The proposal below aims to address some of the dangers presented for women by the private nature of 

IDRPSs through, amongst other things, introduction of a legal representative into the process.  

A Recommendation as to how the Government Could Mitigate the Dangers for Women in IDRPS in 

FRCs 

Delivery of equitable process and outcomes for women participants and their children is more likely to 

succeed through inclusion of lawyers in a role that offers coaching, support and advocacy for women 

parties. Some of the benefits associated with including lawyers in the informal processes practised in 

FRCs are as follows: 

 

 



1. Potential to prepare women to participate effectively in the informal process (PRE-

IDRP) 

The role of the lawyer prior to the commencement of the IDRP would be to (a) assess the risk the 

process poses for the client, (b) prepare the client with information about the process, and (c) provide 

the client with some skills for her participation.  

a) Risk assessment of a potential informal process - of key importance if the women party is to 

be in a position to make an informed decision to participate and to engage competently and 

effectively in the process.  

b) Provision of clear and detailed information - this sort of advice is particularly crucial to fair 

participation in IDRPs by victims of violence. It is because intake officers and facilitators are 

not in a position to provide parties with the depth of information necessary to ensure 

understanding of the process that it is appropriate for the task to fall to the lawyer.  

c) Providing participation skills - this can be understood as part of the coaching role. Coaching 

can involve teaching women a variety of abilities and attributes relating to the consensual 

bargaining process, including identifying their key needs and issues, assertiveness skills, 

active listening skills, ways or maintaining confidence and self-esteem throughout the 

process, and ways to adopt protective behaviours. The lawyer could also assist the client in 

identifying the worst, best and possible outcomes. Just outcomes are more likely to result if 

the lawyer has assisted in the generation of a spectrum of appropriate and acceptable options 

and alternatives.  

2. Lawyer support and advocacy role in facilitating women's effective participation in 

the informal process (DURING IDRP) 

As a woman's support person and advocate in the informal process, lawyers can make a number of 

significant contributions, all of which allow for the protection of the interests of women and their 

children and the pursuit of just and appropriate outcomes.  

a) Assisting women through the course of the process where required - this would at the very 

least take the form of a supportive presence, speedy provision of advice where requested, and 

the affirmation of the woman's abilities.  

b) Redressing inequalities in bargaining power - this would be done by naming those situations 

where the imbalances impede the potential justice of negotiated outcomes, by taking control 

over the content of issues in discussion, or by contributing to the way the process is managed. 

For example, the lawyer could -  

a. Insist that several short sessions take place instead of one long and exhausting one;  

b. Ask for a break or time out, or for a private session with the facilitators when pressure 

from the male party is resulting in the woman losing energy in negotiations; 

c. Assist a woman party by taking responsibility for advising that is appropriate to 

withdraw from or terminate the process;  

d. Assist with the expression of the woman client's position and response to the other 

party's communication where the woman has lost the confidence or assertiveness to 

negotiate effectively;  

e. Take on a more active by clarifying issues, ensuring discussions stay on track, acting a 

second pair of ears, and working with her on alternatives to proposals made.  

c) Protecting and promoting the woman client's interests, and the interests of the children, in 

relation to the final agreement - the balance here is to assist women in terms of pursuing that 

which is equitable while still acting on their instructions, and remaining flexible to just and 

appropriate agreement possibilities that may be outside legal remedial norms.  

3. Lawyer advocate's post-process role (POST-IDRP) 

Formalised parenting agreements provide parties with security in relation to what has been agreed. In 

order to provide this security, the lawyer could fulfil the role of filing consent orders, with the male 

party benefiting as well. Where the IDRP has been unsuccessful, or no agreement has been reached, 

the lawyer can ensure the woman is safe in the period after the dispute resolution session, and that 

she is advised of future options.  



Addressing concerns about involving lawyers in IDRPS 

a) Lawyer involvement has the potential to help mitigate issues such as ignorance of the law, 

lack of assertiveness, lack of self-esteem and an inability to articulate persuasive and 

compelling arguments on the part of the party.  

b) Legal representation in IDRPs correlates consistently with just and fair outcomes.  

c) The inclusion of ADR subjects in legal education curricula now means that lawyers are 

formally educated about non-adversarial principles and approaches for dispute resolution.  

d) A lawyer has the ability to alter inappropriate power dynamics between the parties by 

injecting the authority of the law.  

e) Lawyers can also empower women by taking control of their role in dispute negotiations 

through an awareness of their rights and confirmation of their confidence to pursue an 

outcome that is consistent with their interests and the interests of the children.  

 


