
WEEK 4: 

CHAPTER 5: 

Contracts: An agree between two or more persons that is legally enforceable. 

For an agreement to be legally enforceable, three requirements must be satisfied. 

1. There must be an agreement between two or more persons (called the parties of the 

contract.) 

2. Both parties must intend that their agreement be legally enforceable. 

3. Both parties must pay a price or make a promise (this price or promise is called 

consideration.) 

Most contracts do not have to be in writing. Many contracts are made in contract. 

Requirement 1: Agreement 

An arrangement that exists when two or more people share understanding and intention. A contract 

does not exist until the negotiations are concluded and an agreement is reached. 

At other times, the existence of a finalised agreement is less clear. One party might insist that an 

agreement has been concluded, while the other party insists that an agreement is still being 

negotiated, or that no legally enforceable commitments have been made. 

In these circumstances, the test for determining the existence of an agreement is the existence of an 

offer by one party and an acceptance of that offer by the other party. 

Offer:  

An expression of willingness to enter into an enforceable relationship with the person to whom the 

offer is directed.  

An offer can be, 

- Made in writing. 

- Verbal. 

- Indicated through conduct. 

Acceptance, rejection or revocation: 

If the offer is accepted, an agreement (and possibly a contract) comes into existence from that 

moment. If the offer has not already been accepted, the offer may be rejected by the offeree. 

If the offer has not already been accepted or rejected, the offeror is entitled to revoke (to withdraw, 

cancel or terminate. Also known as ‘rescind’ or ‘repudiate’. An offeror is entitled to revoke their 

offer even if they have promised to keep the offer open for a particular period. There is, however, an 

important exception: if the offeree has provided consideration for the offerors promise to keep the 

offer open, the offeror cannot withdraw their offer until the period has expired. 



If the offer is not accepted, rejected or validly revoked, it will lapse after the expiry of a reasonable 

amount of time. 

Case: 

Goldsborough Mort & Co Ltd v Quinn (1910)  

Quin offered to sell land to Goldsborough Mort & Co Ltd (GMC). GMC left a deposit 

to leave the offer open for one week. Quinn then sold the land. Hence, it had 

breached the contract and was not permitted to withdraw the offer.   

Ramsgate Victoria Hotel Co Ltd v Montefiore (1866) 

Montefiore made an offer to Ramsgate Victoria to purchase shares. 5 months lapse, 

RVH sent a letter demanding payment. Decision: No contract because there was no 

agreement.   

 

Advertising and advertisements:  

Most advertisements are deemed as invitation to treat (An invitation to another person to make an 

offer). 

Auctions and tenders: At an auction, the call for bids is an invitation to treat. The bidders are 

offerors, and there is no agreement and no contract until the auctioneer accepts an offer on behalf 

of the seller. However, in these circumstances the court is likely to decide that there is in fact a 

second contract, called a collateral contract (A secondary contract, consideration for which is the 

entry into the main contract), between the auctioneer and all of the bidders to the effect that the 

auctioneer will sell to the highest bidder, and the auctioneer could be sued for breach of this 

collateral contract. 

Acceptance: 

An indication by an offered by words or by action that they are willing to immediately enter into a 

legally enforceable relationship with the offeror on the terms offered. 

Case: 

 Carlill v Carbolic Smoke Ball Company [1893] 1 QB 256 

Must be communicated unless impliedly waived 

R. v Clarke (1927) 40 CLR 227 

Must have knowledge of and act in reliance on the offer. 

  

Unqualified acceptance:  

The offeree must accept the offer without qualification. If the offeree modifies the terms of the offer 

in any way, they are not accepting the offer. Rather they are making what is called a counter offer (a 

response to an offer that modifies the terms of the offer and is therefore itself a new offer.) 



  Case: 

Felthouse v Bindley (1862) 11 CB(NS) 869 

Silence or inaction on the part of the offeree. 

 

Communication of acceptance:  

The agreement is not complete until the offeree communicates their acceptance to the offeror. This 

also means that to enforce the agreement the offeree must show that they have effectively 

communicated their acceptance to the offeror.  

 

Case:  

Powell v Lee (1908)  

Powell sued the board claiming that a contract had already formed. The court ruled 

that the board had not communicated its acceptance and agreement is not formed 

until acceptance of the offer is communicated to the offeror. 

There are three important exceptions to the requirement that the offeree communicate their 

acceptance to the offeror.   

- The first is where there is an ongoing commercial relationship between the parties. In these 

circumstances, a failure to respond to an offer that is similar to previously accepted offers 

and that was previously accepted effectively by silence can amount to an indication of 

acceptance, and the agreement can be enforced by either party. 

 

- The second exception relates to unilateral contracts. A unilateral contract (a contract where 

acceptance of the offer and performance by the offeree are achieved by the same act). 

 

- The third exception relates top contractual negotiations that are taking place through the 

post. If it is reasonable in the circumstances for the offeree to reply to the offer by post, 

then the offeree’s acceptance is effective, and the contract is formed, as soon as the 

offerree posts the letter of acceptance, not when the offeror actually receives the letter. 

This is known as the postal rule (an offeree’s acceptance is effective, and a contract is 

formed, as soon as the offeree posts the letter of acceptance). The postal rule only applies 

to acceptances; it does not apply to offers and revocations. The postal rule only applies to 

postal communications and telegrams; it does not apply to methods of instaneous 

communication such as telephone calls and faces. If the acceptance is sent by one of these 

methods, it is not effective and the contract is not formed until the acceptance is actually 

received by the offeror. 

Conditional agreements:  

Sometimes the parties appear to have finished negotiations and reached agreement, but they have 

expressly agreed that the agreement is a conditional one. If the parties have specified that the 

agreement will not be legally enforceable until the happening of a certain event, this is known as 

condition precedent (a term in an agreement that states that the agreement will not be 



enforceable until the happening of a certain event).  If the condition precedent does not specify a 

time in which it must be satisfied, it must be satisfied within a reasonable time.  

If the parties have specified that the agreement is enforceable immediately but will cease to be 

enforceable upon the happening of a certain event, this is known as a condition subsequent (a term 

in an agreement is enforceable immediately but will cease to be enforceable upon the happening 

of a certain event). 

Requirement 2: Intention 

The parties to the agreement must intend the agreement to be legally enforceable. In deciding 

whether or not the second requirement is satisfied, the court does not ask the parties what they 

actually intended. Rather, the court looks at the conduct of the parties from the perspective of an 

objective observer and asks whether the parties were behaving in a way that indicated that they 

intended the agreement to be legally enforceable. 

Presumptions: 

In applying the above objective, the courts have traditionally made two important presumptions 

relating to: 

- Social or domestic agreements, and 

- Commercial agreements. 

Social or domestic agreements:  

The first presumption is that if the agreement was made in a social or domestic context, the 

agreement was not intended to be legally enforceable. The court will presume that an agreement 

between friends or family members was not intended to be a contract, but it is possible to rebut (to 

contradict or prove otherwise) this presumption. 

Social Context 

Case: Balfour v Balfour 

Mrs Balfour sued for payment of the £30 for a month. However, the court decided 

that there was no intention it was an ordinary business context.  

 

Commercial or business agreements:  

The second presumption is that if the agreement is made in a commercial or business context, the 

court will presume that it was intended to be legally enforceable. It can be rebutted by evidence that 

the parties to the commercial agreement behaved in such a way that it was clear that they did not 

intend their agreement to be legally enforceable. 

 Business context 

Case: Ermogenous v Greek Orthodox Community of SA inc (2002)  



Archbishop of the Greek Orthodox worked for 23 years of service; wants entitlement 

leave. However, the organisation denied entitlement. The High court decided that 

the agreement to be legally enforceable.  

Preliminary agreements:  

Sometimes parties who have been negotiating a deal appear to have reached an agreement, but the 

agreement is expressed to be ‘subject to’ some other event, such as ‘subject to the written 

agreement’.  This depends if it is seen to be legally enforceable by some possibilities,  

- The parties do not intend the agreement to be legally enforceable until the condition is 

satisfied. 

- The parties intend the agreement to be legally enforceable immediately and simply propose 

to have the restated more formally. 

 

Mere puff: 

A promise made to customers in a business context will not be enforceable if the business can show 

that the promise was clearly not intended to be taken seriously by customers. Such promised are 

considered to be ‘puffery’ by the courts which is seen as not legally enforceable. 

 Carlill v Carbolic Smoke Ball Co (1893)  

CSBC claimed the €100 reward was mere puffery, however, the placement of £1000 

demonstrated that the company intended it to become legally enforceable.   

Requirement 3: Consideration 

The price paid for the other party’s performance of a contract. An agreement is not a contract unless 

both parties to the agreement have been paid, or promised to pay, a price.  

Consideration can take the form of, 

- The payment of money. 

- The provision of goods. 

- The provision of service. 

- A promise to do things. 

Consideration need not be adequate:  

The law of contract does not require each party to pay a fair or adequate price, only a price of some 

legal value. The requirement that each party contribute to the arrangement is satisfied as long as 

each party pays some consideration, no matter how inadequate or small in value. 

 Case: Thomas v Thomas (1842)  

Mrs. Thomas lives in Mr.Thomas’ house for the rest of the live; agreeing to 

pay £1/ year. The court decided: that the contract was to be legally 



enforceable because the £1/ year was classified as consideration and yielded 

legal value.    

   

Consideration must be sufficient:  

Consideration will be sufficient if it has some legal value. Example of insufficient consideration 

includes a vague promise, past consideration, and a promise to do something already legally obliged 

to do.  

Case: White v Bluett (1853)  

The court decided that the son’s consideration was insufficient and the 

father’s promise was therefore unenforceable by the son.  

   

Roscorla v Thomas 

 R bought a horse from T. After the sale, T assured R that the horse was ‘sound and free 

from vice’. The horse turned out to be vicious and R sued T. 

The court found that the promise as to the horse’s temperament was not 

supported by consideration 

Deeds: 

A written contract that has been signed by the parties before a witness, ‘sealed’ and ‘delivered’, or 

expressed to be a deed, also known as a formal contract. Examples of deeds include,  

- Deeds of release (where one person releases another from a debt). 

- Deeds of sale (where one person sells property to another). 

- Deeds of guarantee (where one person undertakes to repay a creditor upon default by the 

debtor). 

In seeking to enforce a deed it is not necessary to show that the promise provided consideration for 

the promise. The enforceability of a deed is determined by reference to its form, not whether or not 

it satisfies the basic requirements of a contract. 

Practical benefits test: 

Performance of a prior legal obligation may amount to adequate consideration if the practical 

benefits test is satisfied.  

The requirements includes, 

1. One of the parties to a contract has legitimate reasons for not performing their obligations 

under the contract. 

2. The other party responds by altering the contract, eg, by promising to reduce the amount 

payable by the first party.  

3. The first party performs their obligations under the contract in reliance upon the other 

party’s promise. 

4. The other party receives a benefit or avoids a detriment. 

 



Promissory estoppel: 

The principle that a promise will be legally enforceable even if the promisee has not provided 

consideration for the promise, as long as certain requirements are satisfied. 

If the court decides that the requirements of promissory estoppel are satisfied, it can make an order 

that the promisor keep their promise or an order that the promisee be compensated for the 

disadvantage suffered as a result of relying upon the promise. 

  Case: Waltons Stores (Interstate) Ltd v Maher  (1988) 

Issue for the court: should a contract of lease be recognised, even though a formal lease 

was never concluded? 

Decision: yes, the court agreed that a lease should be recognised. In the circumstances it 

was unconscionable for W to rely on the absence of a formal agreement, having done 

nothing to stop M from acting in reliance on its promise until it was too late. 

Consequently, the court was prepared to recognise a lease and ordered W to pay 

damages to M. 

 

Enforceability: 

Even if all three essential requirements are satisfied, a contract may not be enforceable in any of the 

following circumstances, 

- Lack of consent- One or both parties have not entered into the contract willingly. 

- Lack of capacity- One of the parties lacks the legal capacity to enter into contracts. 

o Minors (children): Minors (Property & Contracts) Act (NSW) 1970 s19 

- Lack of legality- Either the purpose of the contract or the performance of the contract is 

illegal. 

- Lack of formality- The contract fails to satisfy the necessary formal requirements such as 

requirement to be in writing. 

Lack of consent: 

A contract will only be enforceable if both parties have entered into the contract willingly. If one 

party has been pressured into the contract, the contract is unenforceable due to a lack of consent. 

Mistake: 

As a general rule, if one of the parties to a contract has made a mistake, it does not entitle them to 

terminate the contract or argue that the contract is unenforceable. The rule here is caveat emptor 

(‘let the buyer beware’ the principle that each party to a contract is responsible for protecting 

their own interest).  

The three common important exceptions to this rule are,  

- Unilateral mistakes: A one-sided mistake, that is, a mistake made by only one of the parties. 

A unilateral mistake will not make a contract void, however, court will refuse to enforce a 



contract where one party makes a serious mistake about a fundamental aspect of the 

contract, the other party knows that they have made a mistake and they seek to take unfair 

advantage of that mistake. 

The court will declare a contract void for unilateral mistake where one party is mistaken of 

the other party. 

 

- Common Mistakes: A mistake made by both parties to a contract. Also known as a ‘bilateral 

mistake’. If the court is of the view that the agreement between the parties was conditional 

upon the truth of a bilateral belief that turns out to be false, the contract will be void due to 

common mistake. 

 

- Mutual Mistakes: A mistake that arises when the parties to a contract believe they have 

reached an agreement but in fact, there has been no meeting of minds because they were 

both thinking of different things at the time they made the agreement. 

Duress:  

A threat of harm made to another person to pressure them to enter the contract. 

Duress makes a contract voidable (a voidable contract is enforceable and effective unless 

terminated by the innocent party) rather than void. 

Undue influence: 

Unfair influence by one party to a contract over the other party, making the contract voidable by the 

other party. 

Undue influence will be presumed where the relationship between the parties is one of the 

following recognised relationships of influence,  

- Doctor and patient. 

- Lawyer and patient. 

- Trustee and beneficiary. 

Where the relationship between the parties is not one of these recognised relationships of 

influence, influence will not be assumed, and it will be up to the weaker party to establish that the 

stronger party had a controlling influence over their decision- making. 

If the weaker party can establish that the stronger party does in fact have such a controlling 

influence it will then be up to the stronger party to convince the court that they did not take 

advantage of that influence.  

 Case: 

 Allcard v Skinner (1887)  

Allcard donated all her belongings to the order. The court decided that there was the 

presumption that undue influence had existed because under the type of leader and 

follower. However, it was left for a long period of time.  

 



 

Unconscionability: 

Unfairly taking advantage of another person’s special weakness or disadvantage. 

  Case: Blomley v Ryan (1956) 

This case is about the sale of land. Blomey offered bottle rum knowing Ryan’s drinking 

habits. Ryan then decided not to complete contract. Bloomey commenced with legal 

proceedings. The court decided that unconscionable existed and would not enforce the 

contract.    

The test to determine that unconscionability exists: 

1) One parties has a special disadvantage or weakness 

2) Other parties know or should know about the disadvantage 

3) The other party takes an advantage 

A special weakness or disadvantage may include,  

- An inability to speak or read English. 

- Lack of education. 

- Poverty. 

- Sickness. 

There are two types of unconscionable conduct prohibited by the ACL: 

1. Unconscionable conduct generally. 

2. Unconscionable conduct when supplying goods or services to, or acquiring good or services 

from, a person other than a listed public company. 

Unfairness: 

The ACL also seeks to address the use of unfair terms in consumer contracts. ACL states, 

- A term of a contract is void if,  

    -The term in unfair. 

    -The contract is a standard form contract (a contract in the form of a written document 

containing per-printed terms that are not negotiated). 

In NSW, the contracts reviews act 1980 (NSW) allows the court to refuse to enforce a contract, to 

declare a contract void, or to vary the terms of a contract if it is of the view that the contract is 

’harsh, oppressive, unconscionable or unjust’. 

Lack of capacity: 

A contract will only be enforceable of both of the parties have legal capacity to enter into the 

contracts. A will be not have a legal capacity if they are,  

- A minor. 

- A person lacking intellectual property. 



Lack of legality: 

A court will not enforce a contract if it is illegal under common law or in contravention of statutory 

prohibition. 

A contract will not satisfy the requirement of legality if,  

- It is an illegal purpose. 

- It requires one or both of the parties to engage in conduct that is illegal. 

Illegality under common law: 

Certain contracts are categorised by the common law as illegal and unenforceable, including, 

- Contracts to commit a crime or a tort. 

- Contracts that promote corruption in public office. 

- Contracts intended to evade the payment of tax. 

Statutory illegality: 

An agreement may be illegal because it contravenes a statutory prohibition. The actual effect of 

contravention of a statutory provision upon the validity and enforceability of the contract depends 

upon the wording of the statute itself.  

Some statutes penalise the conduct of the parties but do not invalidate the agreement; some 

statutes invalidate the agreement, but do not penalise the parties; and some statutes both penalise 

the parties and invalidate the agreement.  

Lack of formality: 

At common law, as long as an agreement fulfils the other requirements of a contract, the physical 

contract itself does not have to satisfy any formal requirements.   

There is legislation that requires certain contracts to be ‘in writing’ and signed in order to be 

effective and enforceable. These include,  

- Arbitration agreements. 

- Cheques. 

- Consumer credit contracts. 

- Transfers of shares. 

Other legislation provides that if certain contracts are not evidenced in writing they will not be 

enforceable. These include, 

- Contracts for the transfer of land or an interest in land such as a lease. 

- Guarantees. 

Even when a contract is not required by law to be in writing or signed by the parties, such formalities 

may still be desirable: 



- To encourage deliberation and reflection and to emphasise that the transactions has 

significant legal consequences. 

- To ensure the availability of reliable evidence about the existence of the contract.  

 


