
SUBJECT: TORTS

Case Database: Part 1 - Intentional Torts !
Case Facts Outcome and/or principle

Trespass and Case: Direct vs Indirect Injury

Reynolds v Clarke 
(1725)

Example: If a person throws a log onto a highway and it 
hits me, it is a direct impact and is a trespass.  
If a person throws a log onto a highway and someone has 
an accident, it is consequential and becomes an action of 
the case. 

Trespass is direct, whereas action on the case is 
consequential.

Scott v Shepherd 
(1773) 

Shepherd (defendant) threw a lighted squib into a 
crowded marketplace. As a result, two other patrons threw 
the squib until it struck Scott (plaintiff) in the face, injuring 
him. Plaintiff sued defendant for trespass and assault.

“The settled distinction is that, where the injury is 
immediate, an action for trespass will lie. Where the injury 
is consequential, it must be an action on the case.” 
Despite there being intervening events, these were a direct 
consequential chain following on from the first event. Thus, 
the act was direct and intentional.

Hutchins v Maughan 
[1947] 

Defendant lay out poison baits for rabbits in fields, and 
despite having informed his neighbour of his laying out of 
the baits, his neighbour proceeded to let his dogs out. The 
dogs ate the poison baits and died. 

The action must be direct and not consequential – laying 
baits on a paddock and having dogs come along later and 
eat the poison is consequential (i.e. there was an 
intervening act that was the cause of the harm).

Williams v Holland 
(1833) 

Plaintiff was driving a horse and cart along the highway, 
as was the defendant. Defendant was driving recklessly 
and carelessly and ran into the plaintiff, breaking their 
horse and cart and seriously injuring the two passengers.

If the plaintiff is injured by the defendant’s direct act, the 
plaintiff may elect to bring an action on the case (rather 
than trespass) if the defendant’s act is negligent. However, 
where the defendant’s act is both direct and intentional, the 
only cause of action available to the plaintiff is trespass. 

Williams v Milotin 
(1957) 

The plaintiff, while riding his bicycle in the street, was 
struck and injured by a lorry driven by the defendant. It 
was found that the defendant had been driving 
negligently, and the plaintiff framed his action in 
negligence.

The High Court called upon the principle established in 
Williams v Holland - thus, given that the act was direct but 
unintentional, the plaintiff had the choice of bringing an 
action in negligence or trespass. 
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Onus of Proof of Fault

Weaver v Ward (1617) The plaintiff, Weaver, was accidentally shot and wounded 
by Ward in a military training exercise

No man shall be excused of a trespass except it may be 
judged utterly without his fault. Defendant was found to be 
liable.

Venning v Chin (1974)

Plaintiff (appellant) suffered injuries when she was struck 
by a car driven by the defendant while crossing a public 
road. Trial judge found her guilty of contributory 
negligence, and was unable to positively find defendant 
guilty of negligence. However, defendant failed to prove 
that he was not negligent (burden of proof). 

1. Where the plaintiff is the victim of direct but 
unintentional harm, he/she has the choice of bringing an 
action in trespass or case. 

2. In trespass the onus is on the defendant to disprove 
fault. However, in trespass for injury caused in a highway 
accident, the onus is on the plaintiff to prove fault on the 
part of the defendant. 

Platt v Nutt (1988)

Woman and son-in-law had a domestic dispute. Son-in-law 
slammed glass panelled door, before which woman had 
placed her hand. Her hand broke the glass and she 
sustained injuries. 

1. Onus of proof of the trespassory act lies on the plaintiff 
2. Once this has been established, the onus of proof of 

(absence of) fault lies on the defendant

Wilson v Horne (1999)

During the period when the plaintiff was aged between 
5-12, she was repeatedly sexually abused by the 
defendant who was her uncle and 25 years her senior. 
The abuse did not involve penetration and was not 
accompanied by any physical injury. It was not until 1994 
that the plaintiff’s repressed memories resurfaced and 
she commenced proceedings against the defendant 
claiming damages for negligence. 

Plaintiff was allowed to proceed in negligence in respect of 
the defendant’s intentional trespass. Note: this has been 
overturned in New South Wales v Lepore - considered ‘bad 
law’.

Bird v Holbrook (1828)

Plaintiff suffered personal injury when he entered the 
defendant’s walled flower garden to retrieve a stray hen 
and was shot in the leg by a spring gun, which had been 
set by the defendant for the purpose of catching a flower 
thief. 

A person who does an act intending to cause injury to 
another person may be liable for damages in an action on 
the case where the injury caused was a direct consequence 
of the act.

Case Facts Outcome and/or principle
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Battery - Personal Inviolability 

Cole v Turner (1704) Turner committed assault and battery against Cole.

The least touching of another in anger is battery.  
A gentle touch made in close quarters with no ill intention is 
not a battery.  
A forceful or reckless touch, in close quarters is a battery.

Collins v Wilcock 
[1984]

A police woman took hold of a woman's arm to stop her 
walking off when she was questioning her. The woman 
scratched the police woman and was charged with 
assaulting a police officer in the course of her duty.

The fundamental principle, plain and incontestable, is that 
every person’s body is inviolate.  
Implied consent exists in circumstances of jostling, tapping 
etc - but there was no consent given for the arm-grabbing

Battery - Hostility

Rixon v Star City (2001)
Plaintiff was touched on the shoulder by a security guard 
employed by Star City Casino, as he had previously been 
asked to leave the establishment. 

Physical contact that is generally accepted in the ordinary 
conduct of daily life does not constitute a battery.  
Reasonable force can be used in self-defence or for the 
prevention of a crime.

In Re F [1990]

F suffered from serious mental disability (capacity of 5 
year old). She was a patient at a mental hospital and had 
formed a voluntary sexual relationship with another 
patient.  
Given practical and medical objections regarding use of 
conventional contraception, it was considered necessary 
to perform a sterilisation operation on her. 

The principle of necessity may justify medical/surgical 
treatment, which would otherwise constitute trespass to the 
person, when the patient is incapable of giving his or her 
consent. However, must be in the best interests of the 
patient to preserve life, health or wellbeing.

Case Facts Outcome and/or principle
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Battery - Damages

McCracken v 
Melbourne Storm 
Rugby League Football 
Club

McCracken was tackled by 2 rugby players and suffered 
career-damaging injuries. 
McCracken argued that it was not just an intentional 
tackle but it was done with intent to cause injury, 
therefore the CLA did not apply to his case and the caps 
on damages etc.  
McCracken was successful in the first case and Judge 
agreed that the defendants acted with intent to cause 
injury.

According to Civil Liability Act - Section 3B 1a: Provisions of 
this act do not apply with respect to an intentional act that 
is done with intent to cause injury or death or that is sexual 
assault.  
The defendant must have acted with intent to cause serious 
injury in order for the plaintiff to receive compensatory 
damages.

Gray v Motor Accident 
Commission (1998)

Appellant (aged 16) was hit by a motor car in 1988, the 
defendant was convicted in criminal court.  
The appellant brought an action against the defendant 
claiming damages for personal injury as a claim for 
damages for negligence even though it was direct and 
intentional.

Exemplary damages are not to be awarded where the 
tortfeasor has been convicted of a criminal offence and 
sentences to “substantial punishment” in respect of the 
conduct constituting the tort. 

Henry v Thompson 
[1989] 

Plaintiff was Aboriginal man living in North Queensland. 
Went to a dance and officers patrolling the town formed 
the view that he was intoxicated in public, decided to 
arrest him and take him to the watch house. Two police 
officers bashed him, urinated on him etc. while being 
watched by the sergeant. 

Plaintiff was awarded: 
Compensatory: $5000 for battery (both non-economic and 
economic) 
Aggravated: $10000 - the fact that the defendants battered 
plaintiff then proceeded to urinate on him was considered 
as aggravating plaintiff’s harm 
Exemplary: $10000 - objectively outrageous to urinate on 
someone in racially motivated attack

Case Facts Outcome and/or principle
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