
TERMINATION OF CONTRACTS 
•   Does/did ___ have a right to terminate?  
•   Is it a scenario where one of the parties wants to or has attempted to terminate a contract?  

 
Termination by Agreement   

 
Termination Under the Original Contract  
•   Many contracts have a fixed term.  They will expire or terminate at the end of the term. 
•   It is also common for contracts to include an “express termination” clause: (Shevill v Builders 

Licensing Board) 
o   Where there is no termination clause (eg. an indefinite contract), there may be an implied 

right to terminate on reasonable notice. (Crawford Fitting) (subject only to frustration) 
o   What constitutes reasonable notice depends of the nature of the agreement  

§   eg The Customer may terminate this contract at any time on 30 days written 
notice. 

§   eg The Customer may terminate the contract immediately on written notice if the 
Supplier breaches clause X and fails to remedy the breach within 30 days of a 
written request from the Customer. 
 
 

Termination by Subsequent Agreement  
Termination by express agreement 
•   (i) A “contract to end a contract” must comply with ordinary principles of contract formation, 

including good consideration. 
•   What will be sufficient consideration depends on whether the contract is partly executed or 

wholly executory: 
o   If the contract is executory (ie both parties still have obligations to perform), each party 

provides consideration in agreeing to release other party from obligations 
o   If the contract is fully executed by one party (but not the other), it is necessary to have a 

deed, or ensure there is consideration provided by the party being relieved of performance 
(“accord and satisfaction”) 

•   (ii) Termination may also be inferred from subsequent agreement  
o   Where parties make a subsequent contract (without explanation of its effect on original 

agreement) covering similar ground, it can sometimes be inferred that they intended to 
terminate the initial contract (termination v. variation) 

§   If inconsistent with original agreement, will often imply intention to terminate 
•   (iii) Abandonment - After a period of inactivity or other conduct that indicates the parties no 

longer desire their contract to be on foot the courts may treat the parties as having mutually 
agreed to abandon that contract. (DTR Nominees v Mona Homes; Cedar Meats v Five Star Lamb) 

 
 
 
 
 
 
 



Termination for Breach   
•   A breach of contract occurs when a party without lawful excuse fails to preform at the time or 

to the standard required by the contract  
•   Fault is generally not required when assessing a breach of contract, except in case of obligation to 

take care (Quinn v Burch Bros)   
 
1.  Identify the Breach 
•   The contractual obligation and the nature of the non-performance need to be identified 
•   If it is an anticipatory breach, go straight to repudiation 
•   State: All breaches give rise to damages for breach of the particular term BUT not every 

breach gives right to terminate contract   
o   Damages are monetary compensation to put the party in the position they would have 

been in had the contract been performed.  
•   Breaches that give rise to a right to terminate (and also damages) are: 

o   Breach of a condition 
o   Serious breach of an intermediate term 
o   Repudiation 

(note: there may be more than one ground for termination in any particular fact scenario) 
 
2.  Classify the Term (one of more of the following)  
•   Whether or not there is a common law right to terminate for breach depends primarily on the 

classification of the term breached.  
 

Condition  
•   Condition: an essential term that goes to the root of the contract, wouldn’t have entered into 

if wasn’t for that term (Jordan CJ in Tramways)   
o   If a term is a condition, the aggrieved party will be entitled to terminate for any 

breach of that term by the other party regardless of the gravity or consequences of the 
beach (Jordan CJ in Tramways).  

o   Damages to compensation for any loss suffered by the aggrieved party will also be 
available 

•   There are three ways for classifying the term as a condition:  
 
1.  Statutory Classification  
•   Legislation may characterise the term as a condition. 
•   s 18 Goods Act 1958 (Vic): When there’s a contract for sale of goods by description, implied 

condition that goods correspond with description (Arcos v Ronaasen) 
o   Arcos v Ronaasen [1933] – sale of timber for manufacture of barrels. Timber that was 

delivered did not match its description, but was only fractionally different and could 
still be used for its purpose. Held: buyer could terminate, because correspondence 
with description was deemed to be a condition. The minor nature of the breach didn’t 
matter.  

•   s 19 Goods Act 1958 (Vic): fit for particular purpose where purpose and reliance made 
known to seller; merchantable quality 

•   BUT NOTE: – these sections have significant limitations: 



o   Can contract out of these implied condition (s 16 Goods Act 1958 (Vic)) 
o   S18 – correspondence with description 

§   only applies if the buyer has relied on the description 
§   only applies to description relating to the identity of the product, not the 

quality of the product 
 

2.  Express Classification in Contract  
•   Parties can classify terms in the contract, however, the terminology used by parties is not 

conclusive and is merely one factor (Schuler v Wickman): 
o   Goods Act 1958 (Vic) s 16(2) - a stipulation may be a condition though called a 

warranty in a contract for the sale of goods. 
o   In Schuler, the parties called a term a ‘condition’ but this wasn’t conclusive. The court 

held it was not intended to be a condition in the technical legal sense 
•   Court will decide whether ‘condition’ was intended to have a technical legal meaning or used 

in a layman’s sense having regard to the subject matter of the K and the surrounding terms. 
•   If clause is easily breached, unlikely to be a condition.  

 


