
1 

 

SECTION 51(XXIX): EXTERNAL AFFAIRS SCAFFOLD 

 Section 51(xxix) confers upon the Commonwealth Parliament the ability to legislate with respect to 

external affairs.  

 Parliament can therefore legislate with respect to: 

(1) relations with other countries: Sharkey; 

(2) matters geographically external to Australia: Industrial Relations Act Case; and 

(3) the implementation of treaties or conventions: Tasmanian Dam. 

Note: You can argue each of these in the alternative as (1)–(3) could apply to the law. 

 

 For the Act to be validly enacted under s 51(xxix) it is necessary to determine its characterisation. 

o The Cth law, when characterised through considering the rights, duties, powers and privileges the 

act changes, regulates or abolishes (Kitto J in Fairfax), purports to <        >, and is likely to be 

considered with respect to external affairs 

o Note – This is a non-purposive power: Tasmanian Dam; dual characterisation is allowed: Fairfax 

and heads of power are read independently: Strickland v Rocla Pipes. 

1. Relations with other countries 

 Sharkey: S arrested for breaching a sedition law making it an offence to cause “disaffection against the 

government or Constitution of any of the King’s Dominions.’ 

o Latham CJ – The relations of the Commonwealth with other countries falls directly within power. 

 Koowarta: extended by Brennan J to apply to international persons like the UN. 

 Zines: Does not necessarily have to concern friendly relations with other countries. Mason J in Koowarta  

2. Mere geographic externality 

 War Crimes Act Case: The Commonwealth has plenary extraterritorial power and there is no need to 

establish a nexus between the law and Australia. 

o Dawson J: If a place, person, matter or thing lies outside Australia’s geographical limits, then it is 

external to it and falls within the meaning of “external affairs.” 

o Affirmed by the Court in the Industrial Relations Case. 

 

 TREATIES: If implementing a treaty (even if void at international law or in breach of international 

obligations) then mere geographic externality (or if with respect to international relations) is sufficient for 

validity: Horta v Cth. 

 Note: There have been doubts on this principle in XYZ 

o Heydon & Callinan JJ rejected it on the questionable ground that it was not the original framers’ 

intent to extend s 51(xxix) so far  

o Kirby J raised doubts and said ‘geographic externality’ principle needed to be re-examined  

 

 

 

 

 

 


