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Forms of Evidence 
Direct or Circumstantial evidence 
Direct evidence: does not involve any indication or further inference (e.g. the dead body of 
someone)  
Circumstantial evidence: requires further inference: circumstantial evidence can be highly 
powerful (e.g. seeing someone run with blood all over them or that someone is missing or 
someone’s car found at the Gap (this is a popular suicide cliff) or there is a suicide note or 
that someone was very depressed before they went missing). 
 
Plomp v R: circumstantial evidence case 
 
Facts: Plomp was charged with murdering his wife. Prosecution must prove that Plomp 
killed his wife with the requisite intention. 
 
Direct evidence: dead body of wife washed up on the beach.  
 
Circumstantial evidence: She was drowned: water in lungs suggests that she was alive when 
she was in the water. She went surfing with her husband. They knew the beach well and the 
surf was calm. She was a strong swimmer and the water was waist deep.  
 
Plomp: he said there was a strong undertoe and he tried to grab her but her cozy strap 
ripped. This evidence did not suggest that it was possible for her to have drowned in these 
circumstances. 
 
Circumstantial evidence: had an affair with another woman; told mistress his wife was dead 
and he was widow; he told his children they were going to have a new mum. All of this 
circumstantial evidence adds up to a motive for Plomp to kill his wife. 
 
Principle: Circumstantial evidence can be compelling. Where competing inferences arise in a 
case, it is for the jury to determine whether the inference of guilt arises, and if so whether it 
completely overcomes all other inferences so as to leave no reasonable doubt in their 
minds. Hence where there is such a high probability that the occurrence of those 
circumstances would be accompanied by the existence of that fact-in-issue that the contrary 
cannot reasonably be supposed. If the jury considers that there is any reasonable 
explanation of those circumstances which is consistent with the innocence of the accused, 
they must find him or her not guilty 

Chamberlain v R – circumstantial case 
 
Death of baby by dingo but the baby’s body was never found. Baby’s mother convicted of 
murdering her baby. Expert testified that there was fetal blood in the car. But 10 years later 
the expert retracted the evidence of the blood, and turned out to be rust inhibitor.  
Principle: Where there is circumstantial evidence with a link in a chain, the jury cannot 
convict beyond reasonable doubt. Where there is indispensable piece of evidence, then the 
jury must be satisfied by that link alone before they convict.  
 
Adducing evidence 
There are 3 ways of adducing evidence 
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Testimonial evidence: oral evidence in the witness box. Reasons for testimonial evidence: 
cross-examination and they are under oath when giving evidence and are subject to perjury.  
 
Documentary evidence: any record of information, whether in written or audio form etc. 
When the information on an object or thing is used as evidence for reliance then it will be 
documentary. For example, a bottle of water with writing on the bottle will depend on 
whether it is real or documentary evidence.  
 
Real/other evidence: evidence that is not documentary or oral. Can also be defined as 
evidence that can be perceived directly. As long as the evidence is relevant it is admissible.  
 
S53: A judge may, on application, order that a demonstration, experiment or inspection 
(view) be held, only if the parties will be given a reasonable opportunity to be present and 
the judge and jury will be present.  
 
Kozul v The Queen [1981] - It no longer applies to the extent that the issue is covered by the 
uniform evidence law.  
 
Kozul was robbing victim with gun. Didn't mean to discharge gun but gun discharged during 
robbery. Jury/ judge cannot conduct an experiment with gun because they would be 
creating new evidence in the jury room. An experiment in open court is allowed. Hence, jury 
can inspect but cannot experiment. 
 
Evans v The Queen [2007]  
 
In this case, CCTV footage had shown the robber wearing overalls, sunglasses and a 
balaclava. A pair of overall and a balaclava were found at the accused’s house. During his 
trial, the prosecutor asked the accused to put on the balaclava, overall and a pair of 
sunglasses so that the jury could see him and compare him with the person in the video. The 
accused was ultimately convicted. One of the questions on appeal was whether s 53 of the 
uniform evidence law applied in this scenario. S53 did not apply in this scenario. The 
evidence was relevant but not admissible. 
 
R v Milat [1996] 
In the trial of Ivan Milat for the murder of seven backpackers, Justice Hunt had to decide, 
pursuant to s 53, whether the jury should be permitted to visit the Belanglo State Forest to 
inspect where the murders occurred. The defendant Milat would not be present at the 
view.  
The judge decided that the inspection could go ahead although Ivan did not want to go to 
the view, because the defendant was given an opportunity. 
 
Competence and Compellability 
 
S12: A witness is said to be ‘competent’ if the witness can lawfully be called to give 
evidence. Generally, if a witness is competent, he or she will be compellable. 

Exceptions  

S13: A person may lack the capacity to be considered a competent witness. If for any reason 
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(including mental, intellectual or physical disability):  

 (a)  the person does not have the capacity to understand a question about the 
fact, or  

 (b)  the person does not have the capacity to give an answer that can be 
understood to a question about the fact,  

 and that incapacity cannot be overcome.  

S14: person not compellable if it will cost substantial delay and adequate evidence has been 
given or will be given. 

S17: accused persons cannot be compelled to give evidence at their own trial as witness for 
prosecution. Associated defendant is also not compellable to give evidence. 

S18: spouse, de facto partner, parent or child of defendant may object to giving evidence or 
evidence of a communication between themselves and the defendant as a witness for the 
prosecution. Such a witness not required to give evidence if the likelihood that harm would 
be caused to the witness or their relationship with the defendant if they give evidence and 
the nature and extent of the harm outweighs the desirability of giving evidence. 

Relevance and Admissibility 
 
Admissibility is whether the tribunal of fact or jury sitting can take it into account. 
S48 is not a rule of admissibility. It is a method by which you can bring evidence 
 
Chapter 3 EA – rules of admissibility  
 

1. Is it relevant? S56. Yes then go to next question. If no, evidence goes out. 
2. Does an exclusionary rule apply? Hearsay, opinion and tendency etc.  
3. If an exclusionary rule does apply then check if there are exceptions to the rule of exclusion. 

If there is then evidence is admissible. For example, hearsay exceptions, opinion exceptions 
etc. 

4. Are there any discretionary exceptions? Sections 135, 136, 137, 138, 90.  

Rule 1: Is the evidence relevant?  
S55: evidence that is relevant in a proceeding is evidence that, if it were accepted, could 
rationally affect (directly or indirectly) the assessment of the probability of the existence of 
a fact in issue in the proceeding.  
Evidence is not irrelevant only because it relates only to the credibility of a witness, or the 
admissibility of other evidence, or a failure to adduce evidence.  

What does a fact in issue mean? Anything that is in dispute. A fact in issue depends on 
the case itself. 

 
S56: Evidence that is relevant is admissible (unless an exception applies) 
S57: Evidence not currently relevant may be admitted subject to more evidence being 
admitted in the future making it relevant. 
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S135: evidence may be excluded if its probative value is substantially outweighed by the 
danger that the evidence might be unfairly prejudicial, misleading and confusing or cause a 
waste of time. 
 
Smith v The Queen (2001) 
Police officer identified accused in CCTV images. It was held that a police officer has no 
special knowledge that could rationally affect the jury’s assessment of the evidence thus not 
relevant evidence. It is for the jury to determine whether the person in the photo is the 
accused. However, the accused’s wife’s evidence in identifying her husband as the accused 
in the CCTV images would be relevant. Her evidence may be unreliable but it is still relevant.  
 
Papakosmas v R [1999] 

S135 EA does not apply to procedural unfairness (like the plaintiff serving evidence after the 
trail has commenced). The threshold test is whether there is a logical connection between 
the evidence and a fact in issue.  
 
R v Fieldman (Ruling No 1) [2010] 
  
Deceased riding stolen bike. Factual issue whether deceased suddenly slowed bike before 
impact. Relevance of prior convictions to possible decision by deceased to try to access 
escape route. The prior convictions of the deceased were held to be relevant, in that they 
may have motivated the deceased to flee from the accused with particular desperation. 
Kaye J held that the evidence was substantially more probative than prejudicial, and 
declined to exercise his discretion under s 135. Hence, evidence admitted.  
 
Evans v The Queen (2007) 
 
The requirement that the capacity of the evidence to rationally affect the assessment of the 
evidence is significant, and it is necessary to point to a process of reasoning by which the 
evidence could do so. Observing how the accused walked or how he spoke certain words 
would be relevant to the identification of the accused as the person seen and heard by the 
witnesses, but dressing the accused in the clothing worn by the person seen by the 
witnesses gave no assistance to the jury in determining whether he was the person seen by 
the witnesses 
 

 

Judicial discretionary exclusions 

Probative value is the ability of the evidence to prove something, i.e. how valuable the 
evidence is in proving something.  

Unfair prejudice: Where the particular type of evidence be misused by the jury and may 
cause the jury to prejudge the evidence.  

Under S135 The court may refuse to admit evidence if its probative value is substantially 
outweighed by the danger that the evidence be unfairly prejudicial to a party, or be 
misleading or confusing, or cause or result in undue waste of time. This applies in civil and 
criminal cases. 
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S137: In a criminal proceeding, the court must refuse to admit evidence if it’s probative 
value is outweighed by the danger of unfair prejudice to the defendant. This section applies 
in a much more restricted way. 

S136: The court may limit the use of evidence if there is a danger that a particular use may 
be unfairly prejudicial to a party, or be misleading or confusing.  (This discretion used where 
using the evidence under s60 will be unfair).  

 

Hearsay Part 1 – The Rule 
 
When you do Hearsay you never cite common law. Some cases interpret the meaning of 
sections in the EA; therefore we are only interested in case law that interprets the meaning 
and application of certain sections. Hearsay is one of the exclusionary rules.  
 
The Hearsay Rule 
The hearsay rule prohibits the proving of a fact by the use of evidence of what someone said 
prior to the court case about that fact.  
The hearsay rule is contained in s59 of the Evidence Act. S59 excludes hearsay evidence 
unless an exception to the rule applies. This section operates to exclude evidence that 
would otherwise be admissible because it has satisfied the threshold of relevance.  
 
59 The hearsay rule—exclusion of hearsay evidence 

(1)  Evidence of a previous representation made by a person is not admissible to 
prove the existence of a fact that it can reasonably be supposed that the person 
intended to assert by the representation.  

(2)  Such a fact is in this Part referred to as an asserted fact.  

(2A) For the purposes of determining under subsection (1) whether it can reasonably 
be supposed that the person intended to assert a particular fact by the 
representation, the court may have regard to the circumstances in which the 
representation was made. 

 
What is hearsay? 
Hearsay is evidence of what someone said outside court about a matter as evidence of the 
truth of a matter. It is different from original evidence in the sense that original evidence is 
evidence given by a witness from memory in court.  
Rationale for the hearsay rule 

- it is not the best evidence 
- evidence is not given on oath 
- it is not amenable to testing by cross examination 

 

Hearsay examples 
 
Example: if a police officer uses Flossy’s previous statement to tell the court that the light 
was red then the police officer’s representation is hearsay. 
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Example: issue is whether Nathan is alive. Francine calls him and he says I’m alive. We are 
trying to prove the fact that he said he was alive. 
 
Example: if Flossy’s out of court representation is that the light was red and then in court 
she says the light was green. Then the previous representation that she made that the light 
was green is not hearsay. The green light representation is relevant to the fact in issue. The 
representation that the light was red is relevant to the witness’ credibility. Here s60 applies 
in the sense that the light really was red. It allows the red light representation to be used as 
evidence once defined not hearsay. 
 

Hearsay rule has 2 components contained in s 59(1): 
(1) a previous representation (statement) 
(2) that is used for a particular purpose –as evidence of the fact asserted in it 

Previous representation 
Previous representation is a statement in the nature of an assertion that was made outside 
the witness box – often referred to in the common law as an out-of-court statement. 
Representation includes: 

(a)  an express or implied representation (whether oral or in writing), or  

(b)  a representation to be inferred from conduct, or  

(c)  a representation not intended by its maker to be communicated to or seen by 
another person, or  

(d)  a representation that for any reason is not communicated.  

Express oral or written representations: express oral representation and express 
written representation (such as written police statement). 
Implied representation: an assertion, which although not explicitly stated is implicit 
in what a person says. The maker of the statement may or may not be intending to 
make that assertion, depending on the circumstances but it is implicit in the words in 
any event. 
Representations to be inferred from conduct: the intention of the person in 
communicating anything is not important at this stage. It is enough that an assertion 
can be inferred from the conduct. 
R v Rose (silence): 
Whether a representation does arise from the silence or non-action of a person on 
any particular occasion will depend upon the circumstances and in particular 
whether an inference can be drawn that the person by silence or non action made a 
representation of fact, regardless of whether or not the person intended to convey 
the representation.  
 
Representations not intended to be communicated: example would be assertion 
made in a private diary. The owner of the diary does not intend for it to be seen by 
anyone 
Representations not communicated: representations that are not in fact 
communicated (whether intended or not): example is an assertion in a letter which 
has not yet been posted. 
Previous representation made by a person: only representations made by persons 
will be hearsay. The rationale is that such representations and any assertions in them 
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do not suffer from the potential unreliability of human assertions, in the sense of a 
human’s potential for deceit. 
 
To prove a fact that was intended to be asserted 
This second element is critical to the concept of hearsay. It is the feature that distinguishes 
hearsay from original evidence.  
 
Explanation: If by the out of court statement, a person intends to assert some fact or other 
(eg that the traffic light was read) and if that statement is being used to prove that fact (ie 
that the light was in fact red) then that statement will be hearsay.  
 
Question to ask: does the evidence offered to prove the fact that the light was red amount 
merely to some person’s out of court assertion of that fact? If yes, that evidence is hearsay. 
Evidence is only hearsay if it is used to prove an asserted fact.  
 
Subramanian v Public Prosecutor (1956): prior to Evidence Act 
“ Evidence of a statement may or may not be hearsay. It is not hearsay when it is proposed 
to establish by the evidence, not the truth of the statement, but the fact that it was made”. 
S 59 is to be understood in the following way: 
“ the operation of the exclusion depends upon the use which is sought to be made of  the 
evidence in question. Evidence of a statement made out of court by a person or other 
evidence that falls within the concept of evidence of a previous representation, is not 
admissible (for what would have been described as hearsay purpose).” 
 
 
 
 


