
Fundamental Concepts in Australian Constitutional Law Summary 

 

- Constitutional law may be simply described as that branch of the Law which regulates the three arms of 

government: the legislature, the executive, and the judiciary. 

o The legislature’s prime function is to enact laws.  

o The function of the executive or administrative arm of government is to administer laws, or put their the 

judiciary s function is to interpret and apply the Jaw  

o The judiciary s function is to interpret and apply the law.  

- The Constitution provides the source and authority for the exercise of public power, and circumscribes the limits 

of that power.  

- Constitutional law regulates the relationship of those arms of government with the governed. In Australia, 

constitutional law also governs the relationship and demarcation of power between the two levels of Australian 

government: the federal or Commonwealth Government and the regional “State and ‘Territory Governments. 

 

Parliamentary Sovereignty: 

- In British constitutional law, the parliament or the legislature is absolutely sovereign. This means that the 

Parliament has the constitutional power to make or unmake any law whatever; and further, that no person or 

body is recognised by the law of England as having a right to override or set aside the legislation of Parliament. 

o Dicey: One of (with the rule of law) twin pillars of British constitutional law. 

➢ British Parliament absolutely sovereign: 

❖ “No person or body is recognised by the law of England as having a right to override or 

set aside the legislation of the Parliament”.  

o Historical development of Parliament from Magna Carta onwards. 

o A sovereign parliament is one that cannot have the validity of its laws questioned by the courts. 

- Unlike the United Kingdom, no Australian Parliament is absolutely sovereign. The powers of all Australian 

legislatures are constrained by the Commonwealth Constitution.  

o Judges will only strike down statutes in Australia if there is constitutionally authority for such 

disallowance, either by express words or necessary implication. Judges will generally not otherwise 

strike down statutes simply because they perceive them to be unjust or immoral. 

o The Commonwealth Constitution contains provisions that allow for the courts to question the validity of 

laws made by parliament. 

o The Australia Act marked the end of the legal sovereignty of the Imperial parliament and recognised 

that ultimate sovereignty resided in the Australian people: Mason CJ in Australian Capital Television 

(1992) 177 CLR 106. 

- Parliament is the only arm of government elected by the people. Ultimate sovereign power should therefore 

perhaps vest in the representative arm of government, rather than be shared or compromised by the investiture 

of some superior power in the executive or the unelected judiciary. 

- Absolute parliamentary sovereignty may be criticised for its failure to incorporate checks arid balances upon the 

legislature to prevent the passage of oppressive statutes. 

o The chance of parliament passing seriously oppressive laws was merely hypothetical, as it was 

constrained by external limits (potential resistance of subjects and voters) and internal limits (inherent 

rationality of a representative Parliament). 

 

The Rule of Law: 

- Society is governed according to declared laws, rather than by arbitrary exercises of power.  

- According to Dicey, the rule of law had three main facets:  

o The rule of law meant “the absolute supremacy of regular law as opposed to the influence of arbitrary 

power, and excludes the existence of arbitrariness, of prerogative, or even of wide discretionary 

authority on the part of the government”. 



➢ The law should be clear, easily accessible, comprehensible, prospective rather than 

retrospective, and relatively stable. 

➢ The law’s application should also be predictable, consistent and non-discriminatory; thus, there 

is a need to minimise the discretion available to administrative decision-makers. 

o There should be “equality before the law’ as between the governors and the governed. 

➢ Officials were to be subjected to the same law in the same courts as private citizens. 

➢ The subjection of Government officials to the law ensures that these officials do not act outside 

the law with impunity.  

➢ Since Dicey’s day, there has been a growth in administrative tribunals and in administrative law 

in the United Kingdom and in Australia. 

o With [Englishmen] the law of the constitution, the rules which in foreign countries naturally form part of 

a constitutional code, are not the source, but the consequence of the rights of individuals, as defined 

and enforced by the courts.  

➢ Natural British respect for rights. 

 

- Lord Bingham - “That all persons and authorities within the state, whether public or private, should be bound by 

and entitled to benefit of laws publicly made, taking effect (generally) in the future and publicly administered in 

the courts”  

o The law must be “accessible and so far as possible intelligible, clear and predictable r with this comes a 

caution against adventurous judicial activism. 

o Questions of legal right and liability should ordinarily be resolved by application of the law and not the 

exercise of discretion”. 

o Equality before the law is fundamental.  

o Ministers and public officers at all levels must exercise the powers conferred on them in good faith, 

fairly, for the purpose for which the powers were conferred, without exceeding the limits of such 

powers and not unreasonably. 

o The law must afford adequate protection of fundamental human rights. 

Saeed v Minister for Immigration (2011) 241 CLR 252      
High Court of Australia  
FACTS: 

- As there was no Australian sponsor involved in the application, Ms Saeed was not entitled to merits review of any 

refusal decision, meaning that s 57(3) had the effect that s 57 did not apply to her. 

- Ms Saeed’s visa was refused on the basis that some of her employer references were regarded by the Department 

as fraudulent. This information was never put to Ms Saeed, and the first time she heard of the Department’s 

suspicions was in the refusal letter.  

- She retained counsel in Australia and applied for review in the High Court, in its original jurisdiction under s 75(v) 

of the Constitution.  

- The Minister argued that s 57(3) meant that s 57 did not apply to Ms Saeed, and that the Department therefore 

had no obligation to inform her of its suspicions prior to the decision.   

ISSUE: 
- Application for a subclass 175 (Skilled – Independent) visa outside Australia.  

HELD:  
- High Court agreed that s 57 did not apply, but found that the common law rules of natural justice did apply. The 

‘exclusive statement’ provision in s 51A of the Act did not assist the Minister, because Ms Saeed was not covered 

by s 57 at all. Therefore, the Department should have followed the Kioa principle, and informed her of the 

adverse information and given her the opportunity to comment prior to making a decision.  

- In response, Parliament passed the Migration Legislation Amendment Bill (No. 1) 2014. Schedule 6, Part 1, Clause 

2 of the Bill repealed s 57(3). The result is that the Saeed ruling has been reversed, and both onshore and offshore 

applications are now subject to s 57. 



o The state must provide a way of resolving, without prohibitive cost or inordinate delay, bona fide civil 

disputes which the parties themselves are unable to resolve. 

o Adjudicative procedures provided by the state should be fair. 

o Compliance by the state with its obligations in international law as in national law. 

- Parliamentary Sovereignty and the Rule of Law: 

o Section 92 Commonwealth Constitution:  

➢ Trade within the Commonwealth to be free 

➢ On the imposition of uniform duties of customs, trade, commerce, and intercourse among the 

States, whether by means of internal carriage or ocean navigation, shall be absolutely free. 

o No law of the Parliament can impede this freedom enshrined in the Constitution. 

 

- Constitutional Conventions: 

o Conventions are customs or practices that are habitually followed by governments, who are under a 

moral or political obligation to continue following them. Their breach does not, however, attract any 

legal sanction. 

o It is only a convention that the Governor-General acts on the advice of the government of the day. This 

convention has only been broken once at the federal level, and then only arguably, in 1975 when 

Governor-General Kerr sacked the Whitlam Government. 

o There is no definitive life of conventions, so their content is sometimes controversial. 

o Conventions allow for some flexibility to permit gradual, evolutionary shifts in power. Even the most 

important conventions, such as those concerning the Governor-General, are arguably best not fixed in 

law to permit the exercise by that person of emergency powers in unforeseen circumstrances.  

- Bicameralism: 

o Two houses of Parliament: 

➢ The lower house is the popularly elected house, and generally has the most power. 

❖ This power is legitimised by its democratic link to the people. 

❖ House of Representatives. 

Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1      
High Court of Australia  
FACTS: 

- The Worker’s Compensation Act 1926 (NSW) provided that an employer should pay compensation to a worker 

injured in the course of employment. The Act was expressed to apply to seamen employed on ships registered in 

NSW. 

- King was employed by Union Steamships and claimed to have suffered boilermakers’ deafness while working on a 

ship outside NSW. He lodged a claim under the State Act for compensation. 

- Union Steamships argued that the Act was invalid on the basis that there was not sufficient nexus between the 

law and the territory of NSW.   

ISSUE: 
-  Did the words ‘peace, welfare and good government’ in s5 of the Constitution Act 1902 (NSW) convey plenary 

power or were they words of limitation? The question of consistency between a State and a Commonwealth Act 

was also raised. 

HELD:  
- The High Court held that the fact that the ship was registered in NSW was sufficient connection with the State to 

enable the State Parliament to apply its laws to the ship. The power to make laws for the ‘peace, welfare and 

good government’ of a territory is indistinguishable from the power to make laws ‘for the peace, order and good 

government’ of a territory. 

- Such a power is a plenary power and it was so recognised, even in an era when emphasis was given to the 

character of colonial legislatures as subordinate law-making bodies. As to the issue of inconsistency, the High 

Court held that the Commonwealth and State Acts were designed to oexist, so the state Act remained valid. 



➢ At the Commonwealth level, the upper house is the Senate.  

❖ The Senate is one of the stronger upper houses to develop out of the Westminster 

system. This is partially explained by the fact that the Senate is elected, so it has 

democratic credentials. 

o Most Australian Parliaments are bicameral, except for Queensland, where the upper house was 

abolished in 1922, and the Parliaments of the Northern Territory and the Australian Capital Territory. 

- Representative Government: 

o The doctrine of “representative government” refers to the make-up of the lower house of parliament, 

and basically means that the lower house is democratically elected though the method of actual election 

is variable.  

o In Australia at the federal level, a preferential voting system determines the composition of the House of 

Representatives. 

o The Tasmanian lower house, the House of Assembly, is uniquely (within Australia) elected by 

proportional representation. 

o In accordance with the doctrine of representative government, all lower houses in ‘he Australian States 

and at the federal level are democratically elected. Democratic elections also determine the 

composition of all Australian upper houses, and the unicameral parliaments of Queensland, the 

Northern territory and the ACT.  

- Responsible Government: 

o Derives from the Westminster System of government that exists in the UK. 

o According to the Westminster system, while the monarch is the official head of state, the majority of 

government functions are carried out by ministers who are representative of, and responsible to, the 

electorate and accountable to the Parliament.  

o Although the Crown retains some reserve powers to take executive action on its own, it generally relies 

on the advice of responsible ministers.  

o G.G.  acts on advice of Ministers 

o Ministers sit and are answerable to Parliament 

o Parliament is elected by - and thus 'responsible' to - the people.  

 

 

 

 

Lange v ABC (1988) 166 CLR 1      
High Court of Australia  
FACTS: 

- David Lange was the Prime Minister of New Zealand from 1984-89. During this time the Australian Broadcasting 

Corporation broadcast a television programme which the plaintiff alleged conveyed imputations that he had 

abused, and was unfit to hold, public office. The plaintiff further contended that the defendant was aware of the 

material’s falsity and had acted recklessly. The program was broadcast to all States and Territories of Australia.   

ISSUE: 
- Freedom of political communication. 

HELD:  
- As stated by Brennan CJ, the ‘principle questions … are whether the Court should reconsider two decisions which 

hold that there is implied in the Constitution a defence to the publication of defamatory matter relating to … 

political matters’. In order to make clear the scope of this implied freedom, and to clarify common law in the wake 

of Theophanous and Stephens, the Court re-examined their previous decisions.  

- The Court, in a unanimous judgement, stated that paragraph 10 of the defence was bad in law and that the matter 

was not within the defence of paragraph 6. They instructed the defendant to pay the plaintiff’s cost of 

proceedings, before remitting the matter to the Supreme Court of New South Wales. 



Amalgamated Society of Engineers v Adelaide Steamship (Engineer’s Case) (1920) 28 CLR 129      

High Court of Australia  

FACTS: 
- This case arose out of a log of claims served by a national union of engineers on many employers in various parts of 

Australia for increased wages and improved working conditions. Among the respondents served with this claim were 

the Minister for Trading Concerns, Western Australia and other Western Australian government bodies. The claim had 

been lodged in the Commonwealth Court of Conciliation and Arbitration.  

- The Conciliation and Arbitration Act 1904 (Cth) gave the court jurisdiction to settle industrial disputes extending beyond 

any one State, including disputes in industries carried on under the control of a State or public authority. The Minister 

for Trading Concerns, Western Australia argued that the Conciliation and Arbitration Act could not apply to State 

government public authorities.  

ISSUE: 
- Has the Parliament of the Commonwealth power to make laws binding on the States with respect to conciliation and 

arbitration for the prevention and settlement of industrial disputes extending beyond the limits of one State? 

HELD:  
- The Conciliation and Arbitration Act was a valid exercise of the s 51(xxxv) power and there was no basis on which to 

exclude the States from the Act. A new method of constitutional construction emerged, pursuant to which ordinary 

principles of construction would be applied to discover the meaning of an Act.  

- The States would be subject to Commonwealth legislation if the legislation, on its true construction, applied to them, 

under this new method, Commonwealth and State legislation would be given full operation within their respective 

areas and subject matters. In the event of conflict, the Commonwealth (aw would prevail under s 109. Thus, 

Commonwealth legislative power can be directed to bind the States.  

 

- Federalism: 

o Australian federalism is characterised by the collective six states and two territories under a central 

Commonwealth Government. 

o The division of power between the states and the central authority is governed by a constitution which 

seeks to strike a balance between national and state sovereignty. Federalism therefore has its 

foundation in a constitutional system that embodies a form of pluralism. 

 

 

 

 

 

  

McGinty v Western Australia (1996) 186 CLR 140      

High Court of Australia  

FACTS: 
- The plaintiffs were respectively members of the Legislative Assembly (the Assembly) and Legislative Council (the 

Council) of Western Australia. They challenged the validity of sections of the Constitution Acts Amendment Act 

1899 (WA) (the 1899 Act) and sections of the Electoral Distribution Act 1947 (WA) (the 1947 Act) (which were 

inserted into that Act by the Acts Amendment (Electoral Reform) Act 1987 (WA) (the 1987 Act)), which laws 

governed the distribution of electorates for the Legislative Assembly and Legislative Council. 

- The Acts provided for disparities between the number of enrolled voters in the metropolitan and non-

metropolitan districts for the election of members of the Assembly, and for disparities between the number of 

enrolled voters in the several regions for the election of members of the Council. The plaintiffs submitted that 

those disparities were inconsistent with the principle of representative democracy, that principle requiring every 

legally capable adult being eligible to vote, and each person's vote being equal to the vote of every other person. 

- The plaintiffs submitted that both the Commonwealth Constitution and the Constitution of Western Australia 

incorporated representative democracy as the central principle of government, and that equality of voting power 

was mandated by the Commonwealth Constitution. The defendant submitted that neither the Commonwealth 

Constitution nor the Constitution of Western Australia required equality of voting power. 

ISSUE: 
- Electoral division. 

HELD:  
- Section 6 of the 1899 Act is not invalid. 

- Sections 2a(2), 6 and 9 of the 1947 Act are not invalid. 



- Separation of Powers: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

R v Kirby; Ex Parte Boilermakers’ Society of Australia (Boilermakers’ Case) (1956) 94 CLR 254      

High Court of Australia  

FACTS: 
- The members of the Commonwealth Court of Conciliation and Arbitration reconstituted after Waterside Workers’ 

Federation of Australia v JW Alexander Ltd (1918) 25 CLR 434 to ensure that all members had life tenure. The 

governing statute, the Conciliation and Arbitration Act 1904 (Cth), still conferred a mixture of judicial and non-

judicial powers upon the court.   

ISSUE: 
- Could the Court make a binding decision?  

HELD:  
-  By majority vesting judicial power in a body vested with non-judicial powers was unconstitutional. The 

Commonwealth Court of Conciliation and Arbitration was essentially an arbitral tribunal, and thus a non-judicial 

body; its judicial powers were conferred invalidly. The text of the Constitution was said to point conclusively to 

this: “to study Chapter III is to see at once that it is an exhaustive statement of the manner in which judicial power 

of the Commonwealth is or may be vested.”  



- Judicial Review (s75): 

 

 

 

Marbury v Madison 5 US (1 Cranch) 137 (1803)      

United States Supreme Court  

FACTS: 
- At the end of President John Adams’ term, his Secretary of State failed to deliver documents commissioning 

William Marbury as Justice of the Peace in the District of Columbia.  Once President Thomas Jefferson was sworn 

in, in order to keep members of the opposing political party from taking office, he told James Madison, his 

Secretary of State, to not deliver the documents to Marbury.   

- Marbury then sued James Madison asking the Supreme Court to issue a writ requiring him to deliver the 

documents necessary to officially make Marbury Justice of the Peace.  

- The Marbury v. Madison decision resulted in establishment of the concept of judicial review.   

ISSUE: 
-  Judicial Review 

HELD:  
- Madison's refusal to deliver the commission was both illegal and correctible. Nonetheless, the Court stopped 

short of ordering Madison to hand over Marbury's commission, instead holding that the provision of the Judiciary 

Act of 1789 that enabled Marbury to bring his claim to the Supreme Court was itself unconstitutional, since it 

purported to extend the Court's original jurisdiction beyond that which Article III established. The petition was 

therefore denied. 

- The Marbury v Madison decision expanded the power of the Supreme Court in general, by announcing that the 

1789 law which gave the Court jurisdiction in this case was unconstitutional. Marbury thus lost his case, which the 

Court said he should have won, but, in explaining its inability to provide Marbury the remedy it said he deserved, 

the Court established the principle of judicial review, i.e., the power to declare a law unconstitutional. 

Communist Party Case (1951) 83 CLR 1 

High Court of Australia  

FACTS: 
- The Australian government attempted to outlaw the Communist Party. 

- The preamble/recitals of the relevant act stated that the Communist Party are seeking a violent revolution and an 

overthrow of the government, thus making it necessary for the government to oust it. 

- The government relied on the defence power to make this law. 

ISSUE: 
-  The Defence Power - Terrorism 

HELD:  
- Recitals: this was an attempt of the Parliament to talk itself into power. The recitals cannot be used in order to 

establish the factual situation of Australia's security - the court looks at the factual situation and does not pay any 

attention to the 'deemed situation' in the recitals. 

o In effect, Parliament took on the role of courts by simply declaring the communist party guilty. 

- In the present case, the purported use of the defence power comes within the wide or secondary aspect of the 

power. However, the Court was not convinced that the factual conditions of Australia justify the activation of the 

secondary aspect of the power (ie, no sufficient threat, no proportionality). 

o The court decided that the primary aspect of the power is to protect against external threats. Protection 

against internal threats requires the secondary aspect of the power. 

o The court determined that it was peacetime in Australia (despite the fact it was in the cold war). 



 

Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476 

High Court of Australia  

FACTS: 
- The plaintiff, a citizen of Bangladesh, arrived in Australia on 7 March 1997. He applied for a protection visa, which 

was refused by a delegate of the Minister for Immigration and Multicultural and Indigenous Affairs.  

- The Refugee Review Tribunal affirmed the delegate's decision on 24 May 2000, but the plaintiff challenged that 

decision in the Federal Court of Australia and the matter was remitted by consent to the Tribunal.  

- On 6 March 2002, a differently constituted Tribunal again affirmed the delegate's decision to refuse to grant the 

applicant a protection visa.  

- The plaintiff wished to challenge the decision of the Tribunal in the High Court on the ground that the Tribunal's 

decision was made in breach of the rules of procedural fairness. Sections 474 and 486A of the Migration Act 

1958 (Cth) presented obstacles to such a challenge. The plaintiff therefore commenced proceedings in the High 

Court by writ of summons endorsed with a statement of claim for declarations that both ss 474 and 486A were 

invalid. 

ISSUE: 
-  The Defence Power - Terrorism 

HELD:  

- The Migration Act, s 474, on its proper construction, does not attempt to oust the jurisdiction conferred upon the 

High Court by the Constitution, s 75(v). 
- There are two basic rules of construction that apply to the interpretation of “privative clauses”. The first, which 

applies in the case of privative clauses in legislation enacted by the Commonwealth Parliament, is that if there is 

opposition between the Constitution and any such provision, it should be resolved by adopting an interpretation 

consistent with the Constitution if that is fairly open. The second basic rule, which applies to privative clauses 

generally, is that it is presumed that the Parliament does not intend to cut down the jurisdiction of the courts, 

except to the extent that the legislation in question expressly states or necessarily implies. Accordingly, privative 

clauses are strictly construed. 


