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Agreement 
 

Offer 
 

Determine type of contract 
Bilateral 
 
 At the time of formation the obligations of both parties remain to be 
performed (they are executory) 
 

Unilateral  
 
At the time of formation the offeree has already performed all their 
obligations (they are executed). The obligations of the offeror are 
executory 
 

 contract is made with that limited portion of the public who 
come forward and perform the condition on the faith of the 
advertisement" Lord Justice Brown, (Carlill v Carbolic Smoke 
Ball Co) 

 
 

Was an offer made? 
General principles 

 Proposal for consideration 



 Gives the offeree an opportunity to choose between acceptance and rejection 
 Not a communication which uses the "language of command" 

  
(Brambles Holdings Ltd v Bathurst City Council, Heydon JA) 
 

 An offeror will have made an offer where it appears to a reasonable person in the position of the offeree that an offer was intended (Carlill v 
Carbolic Smoke Ball Co) 

Unilateral contract 
 The promise must be made in return for the doing of the act (AWM v Commonwealth) 

  
Distinguished from a conditional gift or a statement of policy 
1. has the offeror expressly or impliedly requested the doing of the act by the offeree 
2. has the offeror stated a price which the offeree must pay for the promise 
3. was the offer made in order to induce the doing of the act 

 Not an offer 
Invitation to treat 
 
 Display of goods for 

sale; presenting to 
cashier is offer (Boots 
Cash) 

 Holding of an auction 
(Sale of Goods Act 
1932) 

 Holding an auction 
without reserve 
(vendor not bound to 
sell to highest bidder; 
(AGC Advances) 

 

A call for tenders (except 
where the person calling for 
tenders bind themselves to 
accept the highest offer, 
where a unilateral contract 
is formed; Harvela 
Investments Ltd v Royal 
Trust Co of Canada (CI) 

A letter setting out the 
financial terms on which 
one party will later be 
prepared to consider a sale 
(Gibson v Manchester City 
Council) 

A statement of government 
policy (Australian Woollen 
Mills v Commonwealth) 

Providing information 
and/or recording partial 
consensus (B Seppelt v 
Commission for Main 
Roads) 

 



Revocation 
 

General rule 
An offer may be revoked at any time before it is accepted. Withdrawal is only effective when it has been communicated to the offeree (Byrne & Co v 
Leon Van Tienhoven & Co) 

Communication 
Revocation must be communicated to the offeree and 
the postal acceptance rule doesn’t apply to revocations 
(must be received to be effective) (Stevenson Jaques & 
Co v McLean) 

Revocation can be inferred from 
conduct (Dickinson v Dodds) 

No particular form of revocation is required. All that 
is required is that the offeror in some way conveys 
(directly or indirectly) to the offeree that s/he had 
changed his or her mind about the offer 
(Dicksonson v Dodds) 

Options 
 
A promise to hold an offer open for a specified 
period is binding if the offeree has given 
consideration for the promise; ie. an option 
(Goldsbrough, Mort & Co Ltd v Quinn) 

Lapse 
 
 An offer expressed to be available for 

acceptance for a particular period will 
lapse at the end of that period; if no period 
stipulated, offer lapses after reasonable 
time has passed (Bartolo v Hancock) 

 Reasonable time depends on 
circumstances (shorter for verbal offer to 
buy a car, longer for written offer to buy 
land) 

 

Failure of condition and changed 
circumstances 
 
 Where offer is subject to an implied 

condition and that condition lapses, the 
offer lapses too (Financings Ltd v Stimson) 

 Offers may be subject to an implied 
condition that document is ineffective until 
signed by all the parties (Neill v Hewens) 

 

Rejection and counter offer 
 Once an offer has been rejected, it is no longer available 

for acceptance (Tinn v Hoffman & Co) 
 The making of a counter-offer is treated as a rejection of 

the original offer and will, therefore, also extinguish it 
(Harris v Jenkins) 

 

Requestion information does not mean 
the offeror is intending to reject the offer 
(B Seppelt v Commission for Main 
Roads) 

Even if an offer is rejected, it may not 
come to an end … it might be repeated, 
otherwise revived or remain available for 
acceptance ‘or adoption as the basis of 
mutual assent manifested by conduct 
(Heydon JA in Brambles v Bathurst CC)` 

Unilateral contract 



Can generally by revoked at any time 
 

- No universal principle that an offeror cannot revoke 
the offer once the offeree embarks upon 
performance of the act of acceptance (Mobil Oil 
Australia Ltd v Wellcome International Pty Ltd) 

 

Unless there is an implied ancillary contract not to revoke (Mobil) 
 
Whether it is unjust for the offeror to revoke the offer depends on (Mobil) 

i. Whether the offeror knows that the offeree has commenced performance 
ii. Whether the offeree understand that incomplete performance is at his or her risk 
iii. Whether the parties intended that offeror should be at liberty to revoke 
iv. Whether the acts towards performance are detrimental to offeree 

 

Acceptance 
 

Bilateral Contracts 
 

Unqualified assent to the terms of the offer 
Determined by the principle of objectivity 
 
What matters is what each party by words 
and conduct would have led a reasonable 
person in the position of the other party to 
believe (Toll FCGT Pty Ltd v Alphapharm Pty 
Ltd, High Court) 

True consensus as to the terms not 
required (Fitness First (Australia) 
Pty Ltd v Chong) 
 
 

When both parties use standard forms but do not decide which 
form prevails = battle of the forms 
 
Two approaches: 
Conflict – ‘last shot’ prevails provided the recipient of the 
counter-offer can be taken to have accepted the terms proposed 
by the other sender (Butler Machine Tool Co Ltd v Ex-Cell-O-
Corp) 
 
Synthesis - synthesised contract is made up of consistent terms, 
terms from one set that appeared to be accepted by the other 
party, and any gap-filling terms implied by the court. 
Contradictory terms are removed and replaced by a reasonable 
implication. 

In accordance with the designated method of acceptance 
If no designated method, any method will be effective 



If the offer designates an exclusive method, 
must be in accordance with that method 

Mere silence will not = 
acceptance (Felthouse 
v Bindley) 

BUT, silence of the offeree + conduct 
may = acceptance (Empirnall Holdings 
Pty Ltd v Machon Paull Partners Pty 
ltd) 
 
Open to find acceptance where an 
offeree with a reasonable opportunity 
to reject the offer of goods or services 
takes the benefit of them (Empirnall) 

Conduct may even indicate 
acceptance, despite express words 
to the contrary (Brambles) 

Effective when communicated to the offeror 
General principle 
– when received 
(Latec Finance 
Pty Ltd v Knight) 

Post and telegram 
 
- Where post is contemplated as a mode of 

communication (Bressan v Squires); 
- The acceptance is effective as soon as a 

properly addressed letter is posted  
- Contract is formed at the place where 

acceptance is posted 
- Telegram = postal rule (Cowan v Connor) 
 

Telex, telephone, fax, e-mail, interactive website 

Time of formation  
 
General rule applies: acceptance is effective only when 
communicated to the offeror; (Brinkibon Ltd v Stahag Stahl 
und Stahlwarenhandelsgesellschaft mbH) 

Place of 
formation 
 
Contract made 
where 
acceptance 
received 
(Brinkibon) 

Exceptions 
 
- where the message may 

not reach, or be intended 
to reach, the recipient 
immediately 

- sent out of office hours 
- prevented from reaching 

the recipient due to some 
error at their end 

 
resolvable by looking at the 
intentions of the parties, 
sound business practices and 
where the risks should lie 

Governed by ETA 2000 
 
- time of receipt = time 

when communication 
capable of being 
retrieved by addressee 
= when reaches 
addressee’s electronic 
address (13A) 

 
SS 14A, 14B, 14C, 14D 



Agreement without offer and acceptance 
Test: 'whether, viewed as a whole and objectively from the point of view of a reasonable person on both sides, the dealings show a concluded bargain' 
(Meates v Attorney General, Cooke J) 
 Also relevant to ask (acc to Brambles Holdings Ltd v Bathurst City Council, Heydon JA) 

i. Whether in all circumstances an agreement can be inferred 
ii. Whether mutual assent has been manifested 

iii. Whether a reasonable person in the position of each of the parties would think there was a concluded bargain 
 

Unilateral contracts 
 

Performance of the act/condition (Carlill) 
 
Notice of performance, not acceptance, is required 
(the offeror impliedly dispenses with notification of 
acceptance (Carlill). 

On the faith of, in reliance upon, the offer (The Crown v Clarke) 
 

- There must be a subjective intention to accept the offer at the time of performance 
(unilateral contracts are a special type that necessitate a subjective approach because, by 
their nature, the law is deprived of objective means by which it judges the intention of the 
offeree at the time of acceptance; Starke J) 

- Performance raises a presumption of intention (this can be rebutted by subjective 
evidence; Higgins J) 

- BUT the offeree may still ‘act on the faith of the offer’ if their intention is not completely 
inconsistent with the offer (implied by Isaacs ACJ; ie. in this case, Clarke was held not to 
have intention because he gave the information ‘exclusively’ to exonerate himself). 

 

Ticket Cases 
 

Conventional analysis 
-        The ticket as the offer 
-        The contract being made upon acceptance of that offer by the passenger 



-        Either by conduct (‘an overt act consistent only with acceptance’, eg. boarding the plane), or, the passenger’s failure to reject the offer after the 
passing of a reasonable time during which the passenger has had a reasonable opportunity of reading the ticket and its conditions and demanded the 
return of the fare (‘dependent upon all the circumstances, including the length and complexity of the conditions’). 

(MacRobertson per Stephen J) 
 
Rationale 1 
 
to give the intending passenger an opportunity to read the conditions and 
then to elect whether to accept or reject them (MacRobertson per 
Stephen J). Hence, this analysis cannot be used where: 
        The customer cannot refuse the ticket and decline to enter into a 
contract (eg. issued by an automatic machine, Shoe Lane Parking per Lord 
Denning at 169 – in these cases, the offer is the machine waiting to take 
the money and the acceptance is putting money into the slot). 
Note in Oceanic, if the passenger refused the ticket she would have to 
forfeit the fare already paid and hence refusal was impractical; 
        Insufficient opportunity to read conditions and elect whether to 
accept them (eg. where ticket is given immediately before passenger 
boards vessel, Oceanic Sun Line per Brennan J at 228); or 
        Collecting the ticket is onerous (in Oceanic, the passenger had to 
travel to Greece to obtain the ticket). 
 

Rationale 2 
 
In MacRobertson, both Barwick CJ and Jacobs J thought that when issuing 
the ticket the airline assumed no obligation to carry the customer (the 
exemption clause “fully occupies the whole area of possible obligation, 
leaving no room for the existence of a contract of carriage”  
Therefore the facts of this case necessitated the use of the conventional 
analysis (under both judges, the contract is formed when customer 
embarks on carriage and hence promise no longer illusory). 
  
Is it an illusory contract? 
YES when Airline reserves right to abandon any flight, cancel any ticket, 
and to refuse to carry the passenger (MacRobertson); 
NO when Shipping company reserves right to cancel any cruise. However, if 
the cruise proceeds they have no right to refuse carriage (Oceanic). 
 

 
Where the buyer is not the passenger, two contracts arise 
 
1. Purchase of ticket = executory agreement between purchaser and airline 
2. Issue of the ticket = offer made to passenger, which passenger can accept  
  
(MacRobertson) 

 
Electronic transactions 

  Input errors 



Offer = filling in details and clicking ‘confirm’. 
Acceptance = display of ‘electronic ticket’ (or at least where 
electronic communication reaches IS). 
  

 A proposal to make a contract through electronic communications 
which is not addressed to a specific person is to be treated as an 
invitation to make offers unless it clearly indicated an intention to be 
bound in the case of acceptance 

 A contract formed between a natural person and an automated 
system or two automated systems is not invalid 

  
 Where a natural person makes an input error in the course of a 

transaction and the system provides no opportunity to correct that 
error, the person making the errors is entitled to withdraw the 
portion of the communication in which the input error was made, 
provided they do so as soon as possible and provided they have not 
received any material benefit from the offeror 

 Cannot withdraw a portion of the contract which would undermine 
its validity  

 

Certainty 
General 

3 aspects to certainty: 
1. The contract must be sufficiently complete…the parties must at least 

reach agreement on all terms that they intended to fix by agreement, 
rather than have someone else set for them, and also on all matters 
the court cannot simply resolve by implication 

2. The agreed terms must be sufficiently certain and clear that the 
parties can understand their rights and obligations and the courts 
can enforce them 

3. Promises must not be illusory – a promise is illusory if it is an 
unfettered discretion as to performance of a promise 

 This means that if a party has a choice whether or not to perform a 
promise. 

 

This doesn’t mean that every detail needs to be identified so clearly that 
there is only one possible interpretation. The contract simply needs to 
be sufficiently certain – certain to a degree. 
 If the parties regard themselves as having reached a concluded and 

binding agreement, a court will seek to give effect to that contract 
even if there are terms that were left to be agreed upon at a later 
time (Fletcher Challenge Energy Ltd v Electricity Corporation of New 
Zealand Ltd) 

  a contract is not automatically void for uncertainty just because it 
may be construed in more than one way; “As long as it is capable of a 
meaning, it will ultimately bear that meaning which the courts, or in 
an appropriate case, an arbitrator, decides is its proper construction: 
and the court or arbitrator will decide its application. The question 
becomes one of construction, of ascertaining the intention of the 
parties, and of applying it.” Barwick CJ in Upper Hunter County 
District Council v Australian Chilling and Freezing Co Ltd) 

 
When interpreting contracts, a court will seek to uphold an agreement 
rather than render it void on account of uncertainty (Brown v Gould) 


