Table of Contents

INTRODUCTION TO LAND LAW 6
AUSTRALIAN LAND LAW TIMELINE 6
OLD SYSTEM LAND TIMELINE 6
OLD SYSTEM LAND BACKGROUND 7
TORRENS TITLE LAND 7
BACKGROUND 7
DEFINITIONS: RPA 1900 (NSW) s 3 8
TORRENS TITLE SYSTEM: THE REGISTER [RPA 1900 (NSW)] 8
SS FUNDAMENTAL TO TORRENS TITLE [RPA 1900 (NSW)] 8
EQUITABLE INTERESTS 11
EXPRESS EQUITABLE INTERESTS 11
PRINCIPLES OF A TRUST 11
REQUIREMENTS OF AN EXPRESS TRUST 12
FORMALITY REQUIREMENTS FOR EXPRESS TRUST 13
DOCTRINE OF PART PERFORMANCE 13
IMPLIED EQUITABLE INTERESTS — RESULTING TRUST 14
SPECIFIC PURPOSE LOAN 14
CONTRIBUTIONS TO PROPERTY: PURCHASE MONEY RESULTING TRUSTS 15
EQUITABLE LIEN 16
(REMEDIAL) CONSTRUCTIVE TRUST 16
PERSONAL (MERE) EQUITY 19
PRIORITY RULES 20
RELEVANCE OF PRIORITY 20
FORMALITIES 20
CHAIN OF TITLE 20
NEmMO DAT QuoD NON HABET 20
EQUITABLE INTERESTS 21
MULTIPLICITY 21
PRIORITY RULES: PRIOR LEGAL TITLE AND SUBSEQUENT EQUITABLE TITLE 21
PRIORITY RULES: PRIOR EQUITABLE TITLE AND SUBSEQUENT LEGAL TITLE 22
DOCTRINE OF NOTICE 23
ACTUAL NOTICE 23
CONSTRUCTIVE NOTICE 23
IMPUTED NOTICE 24
TABULA IN NAUFRAGIO EXCEPTION 24
WILKES v SPOONER RULE (EXCEPTION) 24
COMPETING EQUITABLE INTERESTS 25
PRIORITY RULES: PRIOR MERE EQUITY AND SUBSEQUENT EQUITABLE INTEREST 26
THE TORRENS SYSTEM 27
OBJECTIVES OF THE TORRENS TITLE SYSTEM 27
CHARACTERISTICS OF THE SYSTEM 28
THE REGISTER 28
REGISTRABLE INTERESTS 29
PARAMOUNT INTERESTS 29

INDEFEASIBILITY OF TITLE

30



‘DEFERRED’ AND ‘IMMEDIATE’ INDEFEASIBILITY

30

PRIORITY OF COMPETING EQUITABLE INTERESTS & CASES OF FRAUD 32
STATUTORY EXCEPTIONS TO INDEFEASIBILITY 35
STATUTORY FRAUD 35
WHAT CONSTITUTES FRAUD? 35
AGENCY, JOINT TENANCY, & THE FRAUD EXCEPTION TO INDEFEASIBILITY 38
IN PERSONAM EXCEPTION 40
OVERRIDING LEGISLATION 41
PRIOR CT / ERRONEOUS DESCRIPTION OF LAND 46
FORGERY, INSUFFICIENT POWER OF ATTORNEY OR DISABILITY 46
PARAMOUNT INTERESTS: ADVERSE POSSESSION, EASEMENTS AND TENANCIES 47
ADVERSE POSSESSION 47
EASEMENTS 49
TENANCIES 50
STATE GUARANTEE OF TITLE 51
BRINGING THE LAND UNDER THE ACT 51
DEPRIVATION OF AN INTEREST OR ESTATE CONSEQUENT TO FRAUD 51
ERROR OR MISDESCRIPTION IN THE REGISTER 51
REGISTRATION OF ANOTHER PERSON (ACCIDENT) 51
REGISTRAR’S POWER TO CORRECT THE REGISTER 52
PROCEEDINGS FOR COMPENSATION [RPA 120] 52
UNREGISTERED INTERESTS 53
NATURE OF UNREGISTERED INTERESTS 53
CAVEATS 54
FAILURE TO LODGE A CAVEAT 56
PROCESS OF LODGING A CAVEAT 56
LEASES 58
TYPES OF LEASES 58
NATURE OF LEASES 58
STATUTORY REQUIREMENTS OF A LEASE 58
AGREEMENT TO ENTER INTO LEASE IN THE FUTURE 60
IMPLIED PERIODIC LEASE 60
TENANCY BY ESTOPPEL 61
CONCURRENT V REVERSIONARY LEASES 62
LANDLORD’S COVENANTS 62
COVENANT: QUIET ENJOYMENT 62
COVENANT: FITNESS FOR HABITATION / KEEP IN REPAIR 63
COVENANT: REASONABLE CARE FOR SAFETY OF OCCUPANTS 63
TENANT’S COVENANTS 64
COVENANT: USE PREMISES IN A TENANT-LIKE MAANNER AND YIELD UP POSSESSION 64
COVENANT: TO REPAIR 65
COVENANTS AS TO USER / TO PAY RENT 66
ASSIGNMENT OF LEASE 67
PRIVITY OF CONTRACT AND PRIVITY OF LEASE 67
PRIVITY OF ESTATE 68
FORFEITURE BY LANDLORD 69
ENFORCEMENT OF THE RIGHT OF RE-ENTRY 69
NO RIGHT TO FORFEIT IF BREACH WAIVED 69
RELIEF AGAINST FORFEITURE 69
FORFEITURE AND SUBLEASES 70



LANDLORD AND TENANT REMEDIES IN CONTRACT LAW 70
REPUDIATION, NOTICE AND RELIEF AGAINST FORFEITURE 70
SET OFF 71
BONDS 71
FORMALITIES OF A LEASE 72
SUMMARY OF LEASES 73
COMMERCIAL LEASES: FROM LAWS108 (COMMERCIAL LAW) 73
WHAT IS A LEASE? 73
CO-OWNERSHIP OF INTERESTS IN LAND 73
LANDLORD IMPLIED COVENANTS 74
TENANT IMPLIED COVENANT 74
ASSIGNMENT (TRANSFER) OF LEASES 74
ASSIGNMENT & SUB-LEASE 74
NSW CiviL AND ADMINISTRATIVE TRIBUNAL 74
“RETAIL SHOP LEASE” — S 3 74
EXCLUSIONS 75
MINIMUM TERM UNDER THE ACT (5 YEARS) — S 16 76
WHEN LEASE ENTERED INTO — S 8 76
LESSOR’S RIGHT TO RECOVERY OF OUTGOINGS — S 22 76
MEDIATION BEFORE COURT PROCEEDINGS — S 68 76
EASEMENTS 77
NATURE OF EASEMENTS 77
POSITIVE AND NEGATIVE EASEMENTS 77
PROFITS A PRENDRE 77
THE 4 CHARACTERISTICS OF AN EASEMENT 78
I.  DOMINANT AND SERVIENT TENEMENT 78
II.  EASEMENT MUST ACCOMMODATE THE DOMINANT TENEMENT 78
Ill.  THE EASEMENT MUST BE CAPABLE OF FORMING THE SUBJECT MATTER OF A GRANT 83
IV. DOMINANT & SERVIENT TENEMENT NOT BE OWNED & POSSESSED BY SAME PERSON 85
CREATION OF EASEMENTS — TORRENS V OLD SYSTEM 85
EXPRESS CREATION 85
EXPRESS RESERVATIONS 86
EASEMENTS CREATED THROUGH LAW [CONVEYANCING ACT S 88K] 86
IMPLIED EASEMENTS 88
COMMON INTENTION EASEMENT 89
IMPLIED EASEMENTS: TORRENS 89
LAND FOR A SPECIFIC PURPOSE: NON-DEROGATION FROM GRANT 90
CONTINUOUS AND APPARENT EASEMENTS 91
EASEMENTS BY NECESSITY 93
INTENTION 93
PRESCRIPTIVE EASEMENTS 94
SUBSEQUENT POSSESSION AMOUNTING TO 20-YEAR PERIOD? 94
OMITTED OR MISDESCRIBED EASEMENTS: EXCEPTION TO INDEFEASIBILITY 96
VALIDITY AND REGISTRATION OF AN EASEMENT 99
CONSTRUCTION OF AN EASEMENT 99
PURPOSE OF THE GRANT 100
EXTENT OF USE 100
WHAT ABOUT IMPLIED EASEMENTS? 102
CHANGES IN TECHNOLOGY 103
MAINTENANCE AND REPAIR 103



INTERFERENCE 103
EXTINGUISHMENT 103
REMEDIES 105
COVENANTS 106
BENEFIT OF A COVENANT 106
| ANNEXATION 106
PASSING THE BURDEN AT LAW 107
ANNEXATION OF RENTCHARGE 108
ATTEMPT TO LINK BENEFIT TO BURDEN TO CIRCUMVENT AUSTERBERRY 109
COVENANT MUST BE NEGATIVE IN SUBSTANCE 111
THE COVENANT MUST BENEFIT THE COVENANTEE’S LAND 112
THE COVENANT MUST BE INTENDED TO RUN WITH THE COVENANTEE’S LAND 112
ENFORCEABILITY OF THE BENEFIT OF A COVENANT 112
EXPRESS ASSIGNMENT OF THE BENEFIT OF A RESTRICTIVE COVENANT 113
BUILDING SCHEMES 113
REQUIREMENTS OF A BUILDING SCHEME 113
FREEHOLD COVENANTS AND TORRENS 114
BUILDING SCHEMES AND TORRENS 114
ENFORCING A RESTRICTIVE COVENANT 114
EXTINGUISHMENT AND MODIFICATION OF COVENANTS 115
EXTINGUISHMENT 115
RELEASE OF COVENANTS 116
INTERPRETATION OF COVENANTS 117
REMEDIES 117
MORTGAGES 118
MORTGAGES AT COMMON LAW 118
MORTGAGES UNDER TORRENS LEGISLATION 118
IS IT A MORTGAGE OR ANOTHER FORM OF SECURITY? 118
CREATION OF A MORTGAGE 119
CREATION IN EQUITY 119
MORTGAGING YOUR EQUITABLE INTEREST 121
CLOGS ON THE EQUITY OF REDEMPTION 121
EARLY REDEMPTION [CONVEYANCING ACT S 93] 121
COLLATERAL ADVANTAGES 122
COVENANTS IN A MORTGAGE 122
RIGHTS OF MORTGAGEE 123
INDORSEMENTS [CONVEYANCING ACT S 91] 123
RIGHT TO SUE ON THE PERSONAL COVENANT 123
RIGHT TO ASSIGN THE MORTGAGE 123
RIGHT TO POSSESSION 123
RESPONSIBILITIES WHEN IN POSSESSION 124
RIGHT TO IMPROVE THE PROPERTY [OLD SYSTEM] 124
POWERS OF MORTGAGEES 125
POWER TO LEASE [CONVEYANCING ACT S 106] 125
POWER TO APPOINT A RECEIVER 126
POWER TO FORECLOSE 126
POWER OF SALE 127
FACTORS 131
PRIORITIES AND MORTGAGES 132
ORDER OF PRIORITIES CAN BE CHANGED 133



TABULA IN NAUFRAGIO 133
TACKING FOR FURTHER ADVANCES 133
NOTICE 134
SETTING ASIDE THE MORTGAGE 135
PEXA (ELECTRONIC PROPERTY EXCHANGE PLATFORM) 136
DIFFERENCES BETWEEN ELECTRONIC & PAPER TRANSACTIONS 138
I ALL FUNDS TRANSFERRED ELECTRONICALLY 138
I FORMS GENERATED, SIGNED AND STORED ONLINE 138
Il CAVEATS LODGED IN REAL TIME 139
IV ONLINE CONVERSATION TOOL AND SYSTEM NOTIFICATIONS 139
V  FREQUENT TITLE CHECKS PERFORMED AUTOMATICALLY 139
VI  ONLINE LODGMENT VERIFICATION 139
VIl LODGEMENT GAP COVER 139
VIII' COMPLETE SETTLEMENT FROM ANYWHERE 139
AUSTRALIA-WIDE PUSH TO ‘TURN OFF PAPER’ 140
VERIFICATION OF IDENTITY (VOI) 140
WHAT CONSTITUTES REASONABLE STEPS? 140
MODEL PARTICIPATION RULES REQUIREMENTS 141

PRACTICAL IMPLICATIONS

142



INTRODUCTION TO LAND LAW

Australian Land Law Timeline

European land settlement commenced in 1788 — land vested in the name of the

Crown — ‘Crown Lands’

1791-1793 — free grants of land to encourage settlement evidence by ‘Crown Grant’
1809-1821 — Governor Macquarie — leasing of lands

1825 — system of selling land introduced

1831 — free grants of land abolished — land sold at public auction

Robertson Act 1861 (NSW) — selection of Crown land

Crown Lands Occupation Act 1861 (NSW) — leasing - could select up to 320 acres of rural
land and purchase the freehold — opened up squatter-held lands for selection.

Crown Lands Alienation Act 1861 (NSW) — sale of land — sale of town and urban

land by public auction.

Crown Land Acts 1884 (NSW) — grazing licences, homestead leases, conditional leases,
pastoral leases, wharf and jetty permits, division of NSW Crown land into divisions.
Crown Lands Consolidation Act 1913 (NSW) — consolidated legislation

Now Crown Lands Act 1989 (NSW)

Old System Land Timeline

1788-1802 — No system for recording land transactions — no documentary

evidence of transfer or maybe the particulars of sale written on back of land grant

1802 — “Old Register’ — Judge Advocate: brief record only

1817 — Governor Macquarie — Office of the Judge Advocate registration of deeds

relating to land (also part of the ‘Old Register”)

1823 — Charter of Justice — office of Judge Advocate abolished and Supreme Court
constituted

Registration of Deeds Act 1825 (NSW) — register Deeds in Supreme Court — any Deed or
instrument executed bona fide and for valuable consideration take s priority according to
date of registration, not execution’ ‘Vendors Index’

Registration of Deeds Act 1843 (NSW) - Office of the Registrar General est. — Register for
sworn, complete copy of deed. Existing records transferred to Registrar General

1849 — Office abolished — responsibilities went back to the Supreme Court.

1856 — Office of the Registrar General established (B, D & M plus Torrens) and from
1857 responsibility for registration of deeds.

1896 — Purchasers Index for Old System land established. Based on English Common Law
— separate deed each time land was sold, mortgaged, leased etc. — not mandatory until 1961
—needed to examine ‘chain of title’



Old System Land Background

e Purchasers title is still dependant on the chain of title* and the risk that a prior interest
may be invalidated breaking the chain of title and destroying the purchaser’s interest

¢ Chain of title was fraught with complexity — to prove title, it was necessary to trace title
back through an unbroken chain of events and documents, perhaps as far as the Crown
grant.

e English courts later ruled that it needed to go back only 60 years. The Conveyancing
Amendment Act 1930 (NSW) subsequently reduced this period to 30 years.

Torrens Title Land

Background

Robert Richard Torrens (Sir Robert Torrens) devised the “Torrens Title” system of land
registration. Torrens system based on merchant shipping registration system. Single doc for
each parcel of land (Certificate of Title), on which is recorded all dealings relating to that
parcel. Original plus copy. Central Register able to be searched.

The objective of the Torrens System “is to save persons dealing with registered proprietors
from the trouble and expense of going behind the register, in order to investigate the history of
their author’s title, and to satisfy themselves of its validity. That end is accomplished by
providing that every one who purchases, in bona fide and for value, from a registered
proprietor, and enters his deed of transfer or mortgage on the register, shall thereby acquire an
indefeasible right notwithstanding the infirmity of his author’s title” [Gibbs v Messer [1891]
AC 248 at 254 per Lord Watson for the Lord Chancellor, Lords Watson, Hobhouse, Herschell,
Macnaghten, Morris and Shand].



Definitions: RPA 1900 (NSW) s 3

Dealing: Any instrument other than a grant or caveat, including an electronic form of that
instrument, being an instrument: that is registrable or capable of being made registrable under
the provisions of this Act, or in respect of which any recording in the Register is by this or any
other Act or any Act of the Commonwealth required or permitted to be made.

Charge: Any charge on land created for the purpose of securing the payment of an annuity,
rent-charge or sum of money other than a debt.

Instrument: Any grant, certificate of title, conveyance, assurance, deed, map, plan, will,
probate, or exemplification of will, or any other document in writing or in electronic form
relating to the disposition, devolution or acquisition of land or evidencing title to land.

Torrens Title System: The Register [RPA 1900 (NSW)]

e Issue of a copy of the Certificate of Title [s 33].

e Forms — [http://www.lpi.nsw.gov.au/land titles/public registers/torr ens title register].

e Dealings registered with respect to, or affecting the same estate or interest shall,
notwithstanding any notice (whether express, implied or constructive), be entitled in
priority* the one over the other according to the order of registration thereof and not
according to the dates of the dealings [s 36(9)]. Upon registration, a dealing shall have the
effect of a deed duly executed by the parties who signed it [s 36(11)].

SS Fundamental to Torrens Title [RPA 1900 (NSW)]

S 40: Manual folio to be considered evidence of title, and that the land has been duly
brought under the Act

(1) A manual folio shall be received by all Courts or persons having by law or consent of parties
authority to hear, receive and examine evidence as evidence of the particulars therein recorded
and shall be conclusive evidence that any person recorded in the folio as the registered
proprietor of an estate or interest in the land comprised in the folio is the registered proprietor
of that estate or interest and that the land comprised in that folio has been duly brought under
the provisions of this Act.

(1A) Where a computer folio certificate is issued in respect of a folio of the Register:

(a) the certificate is evidence of the particulars recorded in that folio, and

(b) it shall be conclusively presumed that:

(1) the certificate contains all the information that was recorded in that folio at the time specified
in the certificate,

(i1) the land to which the certificate relates was, at that time, under the provisions of this Act,
and

(iii) a person recorded in the certificate as the registered proprietor of an estate or interest in
the land to which the certificate relates was, at that time, the registered proprietor of that estate
or interest.

(1B) Where, in a manual folio or computer folio certificate, the estate or interest of a registered
proprietor is expressed to be subject to:

(a) an estate or interest evidenced by an instrument,

(b) a provision of an instrument, or

(c) an enumerated provision of an Act or of an Act of the Parliament of the Commonwealth,



the whole of the contents of the instrument, provision or enumerated provision, as the case may
be, shall be deemed to be set forth at length in the folio or certificate.

S 41: Dealings not effectual until recorded in Register

(1) No dealing, until registered in the manner provided by this Act, shall be effectual to pass
any estate or interest in any land under the provisions of this Act, or to render such land liable
as security for the payment of money, but upon the registration of any dealing in the manner
provided by this Act, the estate or interest specified in such dealing shall pass, or as the case
may be the land shall become liable as security in manner and subject to the covenants,
conditions, and contingencies set forth and specified in such dealing, or by this Act declared to
be implied in instruments of a like nature.

“It is not the parties who effectively transfer the land but the State that does so, and in certain
cases, more fully than the party could. In short, a transferee seeking registration of a transfer
seeks State affirmance of his position” [Cth v NSW (1980) 25 CLR 325 at 342 per Isaacs and
Rich JJ].



S 45 Bona fide purchasers and mortgagees protected in relation to fraudulent and other
transactions

(1) Except to the extent to which this Act otherwise expressly provides, nothing in this Act is
to be construed so as to deprive any purchaser or mortgagee bona fide for valuable
consideration of any estate or interest in land under the provisions of this Act in respect of
which the person is the registered proprietor.

(2) Despite any other provision of this Act, proceedings for the recovery of damages, or for the
possession or recovery of land, do not lie against a purchaser or mortgagee bona fide for
valuable consideration of land under the provisions of this Act merely because the vendor or
mortgagor of the land:

(a) may have been registered as proprietor through fraud or error, or by means of a void or
voidable instrument, or

(b) may have procured the registration of the relevant transfer or mortgage to the purchaser or
mortgagee through fraud or error, or by means of a void or voidable instrument, or

(c) may have derived his or her right to registration as proprietor from or through a person who
has been registered as proprietor through fraud or error, or by means of a void or voidable
instrument.

(3) Subs (2) applies whether the fraud or error consists of a misdescription of the land or its
boundaries or otherwise.
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EQUITABLE INTERESTS

An equitable interest is an interest held by virtue of an equitable title (a title that indicates a
beneficial interest in property and that gives the holder the right to acquire formal legal title)
or claimed on equitable grounds, such as the interest held by a trust beneficiary.

Express Equitable Interests
There is a basic hierarchy —

e Legal interest

e Equitable interest

e Personal (‘mere’) equity

Prior to the election to rescind a voidable contract, P has a ‘mere equity’ to have any property
transferred under the contract returned to him. After electing to rescind, he has an equitable
interest in the property [Latec Investments Ltd v Hotel Terrigal P/L (1965) 113 CLR 265].

Principles of a Trust
If A transfers legal title to a trustee for the benefit of B, then a claim cannot be brought against
A by anyone else.

The following principles of trust law were stated in Westdeutsche Landesbank Girozentrale v
Islington London BC [1996] 2 All ER 961 at 987 per Lord Browne-Wilkinson:

(1) “Equity operates on the conscience of the owner of the legal interest. In the case of a
trust, the conscience of the legal owner requires him to carry out the purposes for which
the property was vested in him (express or implied trust) or which the law imposes on
him by reason of his unconscionable conduct (constructive trust).

(i1) Since the equitable jurisdiction to enforce trusts depends upon the conscience of the
holder of the legal interest being affected, he cannot be a trustee of the property if and
so long as he is ignorant of the facts alleged to affect his conscience, i.e. until he is
aware that he is intended to hold the property for the benefit of others in the case of an
express or implied trust, or, in the case of a constructive trust, of the factors which are
alleged to affect his conscience.

(ii1))  In order to establish a trust there must be identifiable trust property. The only apparent
exception to this rule is a constructive trust imposed on a person who dishonestly assists
in a breach of trust who may come under fiduciary duties even if he does not receive
identifiable trust property.

(iv)  Once a trust is established, as from the date of its establishment the beneficiary
has, in equity, a proprietary interest in the trust property, which proprietary
interest will be enforceable in equity against any subsequent holder of the property
(whether the original property or substituted property into which it can be traced)
other than a purchaser for value of the legal interest without notice [‘bona fide
purchaser’]”.

(At 988): “A person solely entitled to the full beneficial ownership of money or property, both
at law and in equity, does not enjoy an equitable interest in that property. The legal title carries
with it all rights”.
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Requirements of an Express Trust
The most common form of expressly created equitable title is the beneficial title that arises
under the express trust. The preconditions for creating an express trust are:
e The property to be held on trust must be clearly identifiable and in existence.
e The settlor must express a clear intention (usually in writing) that the legal title is to be
held by the transferee on trust for the beneficiaries.
e The settlor must clearly set out who the beneficiaries are — there should be no
uncertainty as to who the beneficiaries are.

1. Certainty as to the creator’s intention, the trust property, and the description of
beneficiaries.

Certainty of intention: It must be clear that the settlor intended to create a trust, as opposed
to another entitlement [ Hyhonie Holdings v Leroy [2003] NSWSC 624].
e When determining intention, the question is of substance and not of form (ie, look at
the conduct and not words): Commissioner of Stamp Duties v Joliffe (1920) 28 CLR
178; Hyhonie Holdings v Leroy].

Certainty of subject matter: The property must be identified and known.

Certainty of objects: The beneficiaries must be identified and known. Level of certainty
required depends on the amount of discretion in the trust—
e Fixed trust: ‘list certainty’ - the beneficiaries are ascertainable enough to make a list of
all individual beneficiaries — Exceptions might be granted in extreme cases [West v
Weston (1998) 44 NSWLR 657].
e Discretionary trust: if there a criterion which a person must satisfy in order to be a
beneficiary [Re Baden’s Deed Trusts; McPhail v Doulton [1971] AC 424].

2. Proper constitution of the trust either by transfer, declaration or direction.

Transfer: This is where the settlor transfers the property to a trustee. The test for what
constitutes sufficient transfer is:
o The settlor must do all that is necessary on its own part to render the settlement binding,
such that the donee can complete the transfer of their own accord. The trust also needs
to be acknowledged by the trustee [Milroy v Lord (1862) 45 ER 1185]

Declaration: This is where the settlor declares that from now on, he holds the property on trust
for the beneficiary (becomes the trustee himself).

e The settlor needs to make an express declaration of trust binding itself.

e Most trusts are created this way by execution of a deed of trust.

Direction: This is where an original beneficiary creates a new trust in favour of a new

beneficiary by directing the trustee to hold the property for the new beneficiary.
e It must be in writing [Grey v IRC [1960] AC 1].

3. When dealing with land, creation of the trust must be in writing

e Conveyancing Act 1919 (NSW), s 23C.
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