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WEEK ONE  

INTRODUCTION  
 

 Constitutional law – identifies and regulates the institutions of government within a 
society  
 

o In Australia, constitutional law vests these powers in separate institutions, 
known as the legislature, the executive and the judiciary  
 

o Dicey outlines that constitutional law includes ‘all rules which directly or 
indirectly affect the distribution or the exercise of the sovereign power in the 
state  
 

 Constitution – something which establishes and regulates any kind of organisation 
or legal body, including business corporations and voluntary associations  
 

o In the case of constitutional law, a constitution establishes and regulates the 
civil and public institutions of the modern state  
 

o Note that the Commonwealth of Australia was brought into existence by the 
Commonwealth of Australia Constitution Act 1900 (UK)  
 

 Section 9 holds the Constitution of the Commonwealth of Australia  
 
 

 The Constitution was drafted at a series of convention held during the 1890s and 
attended by representatives of its colonies  
 

o Before the Constitution came into effect, its terms were approved by the 
people of the various Australian States  
 

o The Constitution was then passed as part of a British Act of Parliament in 
1900, and took effect on 1 January 190  
  

 Constitutionalism is more than having a legal document; this notion encompasses 
the ideas and values which inspire such documents, and which continue to animate 
them  
 



o Constitutionalism stands for the significant idea that governmental power 
must be legally restrained in order to diminish the possibility of its abuse  
 

 Without constitutional limits, governmental power may degenerate 
into arbitrariness or tyranny  
 

 In this sense, constitutionalism is related to the idea of the rule of law  
 

(i) With respect to the rule of law, Dixon J described the rule of 
law as ‘an assumption’ of the Constitution1  
 

FEATURES OF AUSTRALIA’S MIXED GOVERNMENT 
 

 Australia has a number of different features which points towards a mixed 
government, including:  
 

(1) Australia has a constitutional monarchy  
 

 The Queen is:  
 

 Represented by the Governor-General  
 Part of the legislature – an Act of Parliament does not become 

an Act, until the Queen gives her assent (ss 1, 58)  
 May prorogue (suspend) or dissolve Parliament (ss 5, 57)  
 Has Executive power (s 61)  
 Has command of the military (s 68)  

 
 By convention, all of these powers are exercised on the advice of the 

Prime Minister and his/her ministers  
 

 Is this consistent with democracy?  
 

 Arguably, no – the Queen is an unelected person.  However, 
this depends on your view of democracy  

 Arguably, yes – any democratic system has unelected 
components for ensuring the smooth transition of power or 
even expertise (e.g. civil servants, the House of Lords in the 
UK, Commissioners appointed by the Government)  

                                                                 
1 Australian Communist Party v The Commonwealth (1951)  



o Further, the monarch’s powers are limited by 
convention – our ‘constitution’ is arguably not simply 
what it says in the text  
 

(2) Australia has a federal system  
 

 Australia is a federation of six constituent States, and the Constitution 
established a federal system of Government  
 

 Federalism (like the rule of law and the separation of powers) 
is fundamental to the system of constitutional law in Australia, 
as the Commonwealth is only able to exercise governing 
power in relation to the specific matters that were agreed to 
be conferred upon it, by the governments and people of the 
State 
 

 This means that the Commonwealth and the States each have 
their own constitutional systems of government  
 

 Under a federal system, powers are distributed between a 
central government and regional governments (i.e. the 
distribution between the Commonwealth and the six States)  
 

 The States – as mutually independent self-governing colonies – 
existed before the Commonwealth, and by mutual agreement 
took the initiative to bring the Commonwealth into being  
 

 Note that federalism is very important to amending the 
Constitution – recall that the Constitution requires a majority 
of votes, and a majority of votes in a majority of States (s 128)  
 

(3) Australia is democratic  
 

 At the time of the formation of the Constitution, there was universal 
suffrage for white males in the lower Houses of Parliament, which was 
extended to women in two colonies before the end of the century  
 

 There is representative government – see ss 7, 24 and 28 (direct 
election by the people to the Houses of Parliament)  
 



 Also evidenced through the reference to ‘people’ in the preamble to 
the Constitution – and the argument for popular sovereignty that 
comes from this term  
 

 Also note the amendment process as per s 128 – there must be a 
majority nationally, and a majority in a majority of states  
 

 According to the separation of powers (in which liberty from the exercise of 
arbitrary power by government can be preserved and protected):  
 

o Executive power is vested separately in the executive (usually exercised 
through delegates, such as police officers) – administers the law of 
Parliament  

o Judicial power is vested separately in the Courts – interprets the law and 
applies to individual cases  

o Legislative power is vested separately in the Parliament – creates the law  
 

 The separation of powers helps ensure:  
 

(i) That power is given to the appropriate forum, and that the 
body has the best expertise to exercise the power for the  
common good  
 

(ii) That powers are limited – by dividing power between separate 
institutions of government, we ensure against the risk that one 
party will accumulate all the power to itself 


