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TOPIC 5: OPERATION OF EXPRESS TRUST 
(A) DUTIES, POWERS, RIGHTS & LIABILITIES OF TRUSTEES 
(i) POWERS & DUTIES  
v Re Beloved Wilkes’ Charity (1851):  

o The duty of supervision on the part of the court will thus be confined to the question of the honesty, 
integrity and fairness with which the deliberation has been conducted, and will not be extended to the 
accuracy of the conclusion arrived at, except in particular cases.  

v Duty to obey the terms of the trust  
o Cowan v Scargill [1985], Megarry VC: This duty of the trustees towards their beneficiaries is paramount. 

They must obey the law; then must put interests of their beneficiaries first.  
o Erzurumlu v Kellog Superannuation Pty Limited [2013]  

§ Ball J: The Trustee has a duty to apply the trust assets in accordance with the Trust Deed. In performing 
that duty, it is required to inform itself properly of the relevant facts; act in good faith, on a real and 
genuine consideration of the material before it and for sound reasons, although it is not obliged to give 
reasons for its decision. 

§ If, for any reason, the Trustee has failed to discharge its duties in considering the member’s claim, the 
appropriate order is to refer the matter back to the Trustee.  

§ The court generally does not itself seek to execute the trust. 
o Saunders v Vautier 

§ Exceptions to obey terms of trust: Adult beneficiary who has an absolute, vested and indefeasible 
interest in the capital and income of property may at any time require the transfer of the property to 
him and may terminate the trust. 

v Duty to Inquire 
o Hallows v Lloyd (1888): Upon taking up their office, trustees are under a duty to inquire as to the state of 

the trust  
o Become familiar with the terms of the trust and trustees must examine the trust property and relevant 

documentation to ensure that they have title to and control over trust property 
§ The Trustees of the Christian Brothers in Western Australia (Inc) v A-G (WA) [2006]; Reid v Hubbard 

[2003]; Low v Bouverie [1891] 
o Guazzini v Pateson (1918): More than 1 trustees, property vested as joint tenants 

v Duty to Keep Accounts 
o Trustees are obliged to keep records of the dealings of the trust, which must be produced to the 

beneficiaries when called for: Spellson v George (1987) 
o Trustees are also obliged to allow beneficiaries to inspect trust accounts and documents. Accounts must be 

kept up to date and be accurate: Hancock v Rinehart [2015]   
o Byrnes v Kendle (2011), Gummow and Hayne JJ: Duty to account’ -  

i. a duty to keep records,  
ii. a duty to report to the beneficiaries or to the court concerning the administration of the trust, and  
iii. a duty to pay amounts the trustee is obliged to pay to the beneficiaries.  
With respect to (i) and (ii), a trustee should gain no advantage by failure to keep proper records and the 
court will resolve doubts against a trustee who fails to do so.   

v Duty to give information to beneficiaries  
o Trustees have a duty to provide beneficiaries with information regarding the trust property   
o The right to information about the trust does not mean that all documents should be handed over to any 

beneficiary. Such duty is not absolute, it needs to be measured alongside all rights and obligations created 
by the trust instrument.  
§ For example, one beneficiary’s right to view these documents must be balanced against the rights of 

the other beneficiaries to have their identities remain confidential: Wentworth v de Montfort (1988); 
Rouse v IOOF Australia Trustees Ltd (1999) 

Re Londonderry’s Settlement; Peat v Walsh [1965] Ch 918   
o Facts: A trust had been established that granted the trustees a discretion to distribute the capital of the 

fund and thus terminate the trust. The trustees decided to exercise the power. A beneficiary, who was 
entitled to the residuary income if the discretionary power was not exercised, sought to examine 
documents such as the agenda and minutes of meetings of trustees as well as any documents prepared for 
the meetings. The trustees refused to provide this information.  

o HELD: (Appeal) the beneficiary had no right to access the documents.  
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§ Salmon LJ: The settlement gave the absolute discretion to appoint to the trustees not court.  
§ So long as the trustees exercise this power with the consent of appointors under the settlement, and 

exercise it bona fide with no improper motive, their exercise of power cannot be challenged in the 
courts and reasons for acting as they did are, immaterial.  
• Trustees are not obliged to disclose their reason for exercising a discretionary power.  
• Would not be for the good of the beneficiaries as a whole, and yet another that it might make the 

lives of the trustees intolerable should such an obligation rest on them. 
Schmidt v Rosewood Pty Ltd [2003] 2 AC 709   
o Facts: Son was tracking own the fortune of his deceased father which was held in a discretionary trust. Son 

wished to see trust records but was denied information by the trustees   
o Lord Walker: Beneficiary’s right to seek disclosure of trust documents, although sometimes not 

inappropriately described as a proprietary right, is best approached as one aspect of the court’s inherent 
jurisdiction to supervise (and where appropriate intervene in) the administration of trusts 

v ‘Trust Documents’:   
(1) they are documents in the possession of trustees as trustees;  
(2) they contain information about the trust which the beneficiaries are entitled to know;  
(3) the beneficiaries have a proprietary interest in the documents and, 

Accordingly, are entitled to see them. If any parts of a document contain information which the beneficiaries are 
not entitled to know, I doubt whether such parts can truly be said to be integral parts of a trust document. 
Accordingly, any part of a document that lacked the second characteristic to which I have referred would 
automatically be excluded from the document in its character as a trust document.   
Hancock v Rinehart [2015], Brereton J: trusts documents include “documents containing or evidencing the 
terms of the trust, documents relating to the trust property, and the accounts of the trust”. 

v Legal Advice to Trust 
Talbot v Marshfield (1865): a legal opinion given to trustees when they were being sued did not have to be 
produced to beneficiaries.  
o Kindersley VC: Not to guide the trustees in the execution of their trust; but, after proceedings had been 

commenced against them: advice to know in what position they stood and defend themselves in the suit.  
o Cestuis que trust have no right to see this case and opinion, unless they can make out that the trustees can 

charge the expense thereof on the trust funds. There is no proof; the trustees may themselves have to bear 
the expense of this case and opinion, as having been stated and taken by them as litigant parties with the 
cestuis que trust.  

Rollo Ventry Wakefield Gray v BNY Trust Co of Australia Ltd [2009] NSWSC 789  
o Bergin CJ: refused to order the production of documents that had been prepared in litigation against a 

beneficiary where the trustee’s legal costs were paid out of the trust estate.  
o The fact that an order was made that the plaintiff pay the defendant’s costs coupled with an order of its 

entitlement to indemnification, does not convert the privileged advice received by the defendant to defend 
itself into an advice for the benefit of the plaintiff and thus a trust document to which the plaintiff is 
entitled to access.  

Schreuder v Murray (No 2) (2009) 41 WAR 169   
o Fact: The beneficiary sought to remove the trustee and, during the course of proceedings, wished to inspect 

documents held by the trustee regarding the administration of the estate, including legal advice. The 
trustee claimed legal professional privilege.   

o HELD: (WACA) the legal advice had been given for the administration of the estate and not to the trustee 
personally. The documents had not been created for the purpose of defending the trustee against any 
claims made by the beneficiary, so beneficiary was entitled to inspect the documents.  

Krok v Szaintop Homes Pty Ltd (No 1) [2011] VSC 16  
o Judd J: Trustee’s right to withhold, during litigation, disclosure of a document from a beneficiary, on the 

ground of client legal privilege, is not to be determined by an analysis of the beneficiary’s proprietary right 
to trust documents. The question is to be resolved by reference to the ordinary principles applicable to the 
protection of privileged information and documents, and obligations of disclosure in litigation.   

O’Rourke v Darbishire [1920] AC 581 at 626  
o Lord Wrenbury: The beneficiary is entitled to see all trust documents because they are trust documents and 

because he is a beneficiary. They are in this sense his own.  
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AIT Investment Group Pty Ltd v Markham Property Fund No 2 Pty Limited [2015] NSWSC 216  
o Bergin CJ: It involves the following propositions:  

a. the object of a discretion, including a mere power, may apply to the Court for access, as well as 
beneficiaries with a ‘fixed’ interest;  

b. the power to order disclosure is “one aspect of the court’s inherent jurisdiction to supervise, and if 
necessary to intervene in, the administration of trusts”; 

c. the power to order inspection is discretionary; and  
d. the Court may have to “balance” the competing interests of different beneficiaries, the trustees and 

third parties, with disclosure being limited and safeguards being put in place.   
Avanes v Marshall (2007) 68 NSWLR 595   
o Gzell J: Schmidt should be adopted by Australian courts. The decision should not be regarded as abrogating 

the trustee’s duty to keep accounts and to be ready to have them passed, nor the trustee’s obligation to 
grant a beneficiary access to trust accounts.  

o Inspection of other documents there should no longer be an entitlement as of right to disclosure of any 
document. It is for court to determine to what extent information should be disclosed.  

McDonald v Ellis (2007) 72 NSWLR 605  
o Bryson AJ: Schmidt should not be adopted by Australian courts. It might be appropriate where the interest 

of the beneficiary is no higher than those of the potential objects of a discretionary trust, although opinion 
in New South Wales is otherwise.  

o However, where the plaintiff’s right is already vested in interest, it would be a departure from clearly 
established opinion in NSW not to treat the claim to information as based on a proprietary interest, or to 
withhold enforcement of it except so as to enforce some competing entitlement, such as that of the 
trustees in In re Londonderry’s Settlement, which required such departure.   

v Duty not to profit from the trust  
o No remuneration   
o 3 exceptions: 

§ Trust deed sets out remuneration  
§ By agreement  
§ Court awarded (NSW inherent jurisdiction)    

o Also prevents trustees from taking a beneficial interest in trust property, or from borrowing from trust 
funds. [aka “trafficking” or “self-dealing”] 

o In Fenwick, Kingi and Heke v Narea [2015], NZ Supreme Court: “[u]nder the ‘self-dealing’ rule ... if a trustee 
sells the trust property to him or herself, the sale is voidable by any beneficiary ex debito justitiae (as of 
right), however fair the transaction”. 
§ Rejected the proposition that the self-dealing rule was confined to purchases of trust property and it 

applies to other forms of commercial transactions, such as a lease of trust property.  
§ The rule applied to circumstances where the purchaser of the trust property is another company in 

which the trustee has shares or some interest, although it may be that is such cases exceptional 
circumstances may negate the application of the rule. 

v Duty to act impartially between beneficiaries   
o Life tenants and remainder persons  - Howe v Lord Dartmouth (1802) 32 ER 56   

v Duty to sell trust property  
o Trustees may be subject to a duty to exercise a power of sale: creator has intended that the trust property 

be sold and a fund be created for the purposes of the trust. [‘Trust for sale’] 
o Can be expressly stated, or be implied from the intention of the creator in the trust document   
o Test: Fair and reasonable price within a reasonable time  
o Power of Sale – Section 38(1) 

§ Trustees do not have a general power to sell the trust property and convert the proceeds, unless such a 
power is expressly or impliedly granted in the trust deed.  
• Trustees are charged with the responsibility of preserving trust property.   

§ In the absence of a power of sale in the trust instrument or pursuant to statute, a court order may 
grant a power of sale if, in the exercise of its statutory jurisdiction to vary the terms of a trust, it is 
expedient to do so 

v Power of/Duty to manage   
o Legislation grant trustees wide powers of management 
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§ Powers to effect repairs and improvement of property: Section 82, 82A 
§ Powers to insure the property: Section 41   
§ Powers to settle claims made against the trust: Section 49 

v Powers of maintenance and advancement – Section 43 
o Trust instruments often provide for the trustee to make payments from the income of the trust towards the 

maintenance of beneficiaries, or for payments out of the capital of the trust for the advancement of the 
beneficiaries. 
§ Maintenance: periodic payments for such goods and services as food, clothes, and medical treatment; 
§ Advancement: lump sum payments for goods and services that establish the beneficiary in life, such as 

payments towards establishing a beneficiary in a trade or profession 
v Duty to invest  

o Gerner v Mattila [2015], Northern Territory Court of Appeal: The duties relating to investment:  
§ duty to exercise the care, diligence and skill that a prudent person of business would exercise in 

managing the affairs of other people,  
§ duty not to invest in speculative or hazardous investments,  
§ duty to take advice,  
§ duty (as trustee exercising a power of investment) to exercise that power in the best interests of the 

beneficiary.   
Cowan v Scargill [1985] 1 Ch 270   
o Facts: Beneficiaries sought to force the trustee to invest in union friendly businesses.  
o HELD: In the absence of an express terms of the trust, that the trustee’s duty was to advance the best 

financial interests of the beneficiaries. They should invest wherever could get the best return. 
v Standard of investing (STANDARD OF CARE) 

o Take as much care as an ordinary prudent person “would take if he were minded to make an investment for 
the benefit of other people for whom he felt morally bound to provide”: Re Whiteley; Whiteley v Learoyd 
(1886). 

o “Investment” has been read restrictively to exclude purchases of property for the enjoyment of the 
beneficiaries, and unsecured loans based on a promise to repay: In the Will of Sherriff [1971]; Khoo Tek 
Keong v Ch’ng Joo Tuan Neoh [1934] 

Perpetual Trustee Company Ltd v Cheyne [2011]  
o Edelman J: “investment” would not cover the purchase by the trustee of membership rights in a 

superannuation fund which would then be legally owned by the beneficiary (a man with severe disabilities).  
o The fact that the trustee would retain no legal right to the superannuation membership, nor receive 

anything back from the superannuation fund, meant that the purchase could not be classed as an 
“investment”. 

Re Speight (1883) 22 Ch D 727   
o Facts: Gaunt and Wilkinson were trustees of the estate of the late Mr Speight. They hired a broker, Cooke, 

to invest the estate's money into company shares. The trustees gave over the money. Cooke stole the 
money. The beneficiaries sued the trustees. 

o Lord Blackburn: General rule a trustee sufficiently discharges his duty if he manage trust affairs all those 
precautions of an ordinary prudent man of business would take in managing similar affairs of his own.  
§ Exception: a trustee must not choose investments other than those which the terms of his trust permit, 

though may be an ordinary prudent man of business would select for own money = a breach of trust   
v Statutory standards  

o Section 14A: A trustee exercising the power, is to exercise it according to the standard of care, diligence, 
and skill a prudent person of business would exercise in managing affairs of other persons  

o Section 14C: Trustee may take into account when exercising a power of investment, a trustee must, so far 
as they are appropriate to the circumstances of the trust: (Factors) 

v Duty not to delegate 
Pilkington v Inland Revenue Commissioners [1964] AC 612  
o No law that trustees cannot delegate: it is that trustees cannot delegate unless they have authority to do so.  
o If the power of advancement which they possess allow them to raise money for the purpose of having it 

settled, then they do have the necessary authority to let the money pass out of the old settlement into the 
new trusts. No question of delegation of their powers or trusts arises. 

o If, on the other hand, their power of advancement is read so as to exclude settled advances, cadit quaestio.  


