
Issue Spotting/Answer Structure 
 
Cth law regulating State 

- Validity of Cth legislation under s51 HoP 
o EA 
o Corp 

- Implied limits to Cth legislative power 
o State immunity from Cth law 
o SoJP 
o IFPC 

- Inconsistency 
 
State law regulating Cth 

- Prima facie valid due to plenary power of States 
- Restrictive procedure 

o M&F provision 
- Implied limits on State legislative power 

o Cth Exec immunity from State law 
§ Prerogatives under s61 

o Grants 
o State Separation of power 

§ Position in the federal hierarchy 
o IFPC 

- Inconsistency 
 
  



(1) Manner and Form 
State Parliaments have plenary legislative power. Thus, Acts passed by State parliaments are prima facie 
valid subject to limitations. Manner and Form provisions are one such example of limitations on 
legislative power imposing a more onerous procedural limit to amend legislation enacted by a previous 
Parliament. 
 
1.1 Is the first law double entrenched? 

- The provision of the Act which contains the RP must refer to itself (Trethowan) 
- Look for phrases such as 

o “… this Act/ /any provision in this Act/ /this section may not be amended unless…” 
 

- If the RP is not itself entrenched, then any subsequent attempt to amend the law with disregard to 
the RP will not fail, and will impliedly repeal the provision (McCawley) 

 
If NO, the RP can be repealed by using standard legislative procedure and RP not binding 
If YES, continue to 1.2 
 
1.2 Is the M&F a permissible type of restrictive provision? 

- Parliament must be able to comply with the requirement (West Lakes) 
 
1.2.1 Permissible Examples 

 
1.2.1.1 Referendum 

- If read literally, West Lakes would prohibit the people as a valid RP due to extra-parliamentary 
nature 

- However, the people are a permissible extra-parliamentary body, as due to the system of 
representative government in Australia, the people are not outside the Parliament, but the very 
source of the Parliament’s legitimacy (Trethowan) 

 
1.2.1.2 Absolute Majority (Marquet) 

- 50% of all eligible members, not just those present in the chamber at the time of the vote 
 
1.2.1.3 Joint Sitting 

 
1.2.2 Non-permissible Examples 

 
1.2.2.1 Special Majority 

- King CJ in West Lakes 
o Permissible if regarding subject matter within context of constitutional framework 

- c.f. Goldsworthy 
o Sceptical of any requirement greater than absolute majority due to the immense difficulty 

in meeting 
§ Impacts on parliamentary sovereignty, as tantamount to saying a law can't be 

changed at all as the requirement is too high to be practicable for Parliament in the 
future to do anything to change the law 

• Essentially taking away legislative power, at odds with Parliament's 
continuing plenary power 

 
1.2.2.2 Extra-parliamentary bodies (West Lakes) 

- Commercial corporations not valid 
- Crosses threshold to remove Parliament’s legislative power 

o Parliament cannot completely abdicate their power 
o Therefore just symbolism 

 



1.3 Is the second law in respect of the constitution, powers and procedures of Parliament? 
- Requires characterisation of the second law (amending bill). If the bill is not in regards to the CPP 

of Parliament, then not the type of law that can be restrained/constrained in its enactment by 
manner and form requirements 

o S6 Australia Act gives authority for M&F requirements limiting enactment of laws 
“contrary to the general law relating to public order, public health or morality” 

 
1.3.1 Constitution of Parliament 

- E.g. number of members in the house, electoral boundaries, etc. 
- Trethowan, Marquet 

 
1.3.2 Powers and Procedures of Parliament 

- Cannot interpret power too expansively (Greg Taylor) 
o Only refers to procedural powers 
o E.g. rules for conduct, contempt of Parliament, disallowing delegated legislation 

- NB: a plenary Westminster parliament can set its own rules of operation (e.g. rules about how 
long debates take, decorum rules, "pure procedures or form") 

o Don't purport to limit sovereign or limit legislative power in any way at all - purely 
procedural rules for how legislation is undertaken 

 
If NO, the second law is valid regardless of the earlier law’s attempt to constrain 
If YES, the second law needs to meet the M&F requirement from the first law to be valid 
 
1.4 Conclusion 

 
The amending bill [was/was not] passed in accordance with [section] of the Act, and the [M&F section] 
[is/is not] valid. Thus the amending bill [is/is not] valid. 
  



(2) Characterisation 
The Federal legislative power is enumerated; thus, the Federal Parliament cannot legislate on a topic 
unless it can be characterised under a s51 head of power. On the facts, the Cth is seeking to enact [law], 
using the [HoP]. This law will be valid if it is “with respect to” the [HoP] or incidental to it.  
 
2.1 General Principles 

 
2.1.1 Characterisation of s51 

[A] may argue that S51 must be read in light of an implicit reservation of powers to the states (R v 
Barger), however this notion was overturned decidedly by Engineers’ (1920) 

- NO implied reservation of power to the states exists 
- Conferrals of power by s51 to be read with the full breadth that their natural meaning permits 

o Not pedantic 
o Not to be interpreted on the basis of any fear that the Parliament will abuse the power 

conferred upon it (vote for new politicians) 
 
2.1.2 Characterisation of Statute 

 
2.1.2.1 Direct Scope 

Character of a statute is determined by subject matter, with reference to the operation of the Act 
(Fairfax) 

- Look at the rights, duties, powers and privileges which it changes, regulates or abolishes 
- Do not look to the policy behind the law, or what the legislature is hoping to achieve through 

enactment (Murphyores) 
o Application to facts of Fairfax: 

§ Just because the legislative policy behind an Act is incentivising certain behaviour 
potentially outside a head of power, does not mean the law is not about [tax] if the 
way in which it is creating that incentive is through [creating relief from tax]. 

- Dual characterisation is permissible (Kitto J in Fairfax) 
- Proportionality not relevant to enactment of laws under core power (Plaintiff S156) 

 
2.1.2.2 Incidental Scope 

Parliament has the power to make laws with respect to matters incidental to the execution of any power 
vested by the Constitution - s51(xxxix) 

- Legislation that falls within the incidental power will only be valid if sufficiently proportionate in 
its relationship to that part of the law which is core (Leask) 

o Must be reasonably necessary and incidental 
o Must be appropriate and adapted 

- E.g. Griffin v Constantine 
o Criminal law policing boundary between industrial and consumable spirits sufficiently 

incidental to imposing a differential tax regime 
 
2.1.2.3 Purposive Power 

- E.g. Defence Power (s51(vi)) 
o Power to legislate with respect to defending the Commonwealth and States (goal-oriented) 

§ Understood that for a law to be valid with respect to defence, proportionality 
requirement applied 

§ Extent of power grows/shrinks with the level of threat to Australia 
 

- Communist Party Case 
o Formalism is the law of characterisation 

§ Operative provision of the Communist Power Dissolution Act does not create 
rights, liabilities or duties that pertain to defence of the country, simply names an 
organisation 



 


