
BLAW30004 5: Unfair Contract Terms 

Standard Form Contracts 

The express terms of a contract are not usually negotiated between contracting parties 

➢ 99%+ of written contracts are made on the basis of a standard form contract supplied by one of the parties 
➢ Suppliers (sometimes acquirers) are often prepared to supply (acquire) goods or services only on the basis of their own 

standard terms 

Hillman & Rachlinski 

What benefits arise from the use of standard form contracts, according to Hillman and Rachlinski? 

➢ Economies of scale 
o Cost savings – saving costs across a number of production units 
o The use of standard form contracts produces economies of scale 
o Companies are able to repeat use the same contract and do not incur the costly legal fees of repeated non-standard contracting 

➢ Efficient risk allocation 
o Theoretically, the business supplying the goods/services is best placed to understand the risks associated with that good/service 
o Whilst they could do this, this is not necessarily the case (potential for unfair terms biasing risk allocation in favor of the business) 

➢ Savings in litigation expenses 
o Residential tenancy agreements 
o Avoiding litigation fees associated with repeated non-standard contracting 

➢ Healthy competition 
o If multiple companies are using the same standard form contract, this may indicate healthy competition 

➢ Certainty 
o Standard form contracts promote certainty in the system 

What problems do H&R identify with standard form contracts? 

➢ Key Problem: Consumers do not read standard form contracts 
o This incentivizes businesses to include unfair or one-sided terms 
o Businesses may be motivated to allocate risk entirely to the consumer 
o Failing to read terms within these standard form contracts means they are not factored into the consumer’s purchasing decision 

➢ Rational response of consumers to monitoring costs 
o It is highly unlikely that no protection will be enforced so that consumers are incentivized to read the terms and conditions – are 

consumers just being lazy? 
o There is a cost associated with reading a contract – opportunity costs. Consumers are forced to make a decision on whether or not it 

is appropriate them to incur this cost; often the answer is no. 
o The legal terms may be confusing? Even if the consumer can understand all of it, they are not necessarily able to even negotiate the 

terms regardless. It is a rational response to not read standard form contracts. 
➢ Social pressures 

o Quite often, standard form contracts take advantage of social pressures 
o How popular will you be if you negotiate the terms at the front of the queue? If there are people behind you, waiting? 

➢ Irrational consumer response (cognitive factors) 
o If products have ten attributes and we value these attributes differently, it can be very difficult for us to make a comparison 
o We typically rely on heuristics rather than extensive decision making processes – focusing on the core things important to us 

because it is beyond our cognitive function to account for so many different product attributes. 

To what extent do market forces regulate fairness in standard form contracts?  

Written Terms and Effect of Signature 

L’Estrange v Graucob Rule 

➢ The general rule is that a person who signs a contractual document will be bound by the terms in that document, regardless 
of whether he or she has understood those terms 

Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd 

➢ [T]o sign a document known and intended to affect legal relations is an act which itself ordinarily conveys a representation to 
a reasonable reader of the document.  The representation is that the person who signs either has read and approved the 
contents of the document or is willing to take the chance of being bound by those contents … whatever they might be… 

➢ In most common law jurisdictions, and throughout Australia, legislation has been enacted in recent years to confer on courts 
a capacity to ameliorate in  individual cases hardship caused by the strict application of legal principle to contractual 
relations.  As a result, there is no reason to depart from principle, and every reason to adhere to it, in cases where such 
legislation does not apply, or is not invoked. 

 

 

 

 

 

Overview of Relevant Provisions 

23: declares ‘unfair’ terms contained in standard form ‘consumer contracts’ and ‘small business contracts’ void. 

24: defines ‘unfair’ and lists factors relevant to determining whether a term is unfair 

25: examples of ‘unfair’ terms 

26: excludes terms that define the main subject matter or upfront price. 

27: creates a rebuttable presumption that a contract is a standard form contract 

28: excludes certain types of contracts 

s.28 Contracts to which the unfair regime does not apply 

Contracts of this kind are untouched by the regime 

➢ 28(1)(a) Contract of marine salvage or towage 
➢ 28(1)(b) Charterparty of a ship 
➢ 28(1)(c) Contract for the carriage of goods by ship 
➢ 28(3) Contract that is the constitution of the company, managed investment scheme or other kind of body 

➢ 28(4) Small business contracts to which prescribed laws apply 

s.26(1) Terms to which the unfair terms regime does not apply 

Section 23 does not apply to a term to the extent, but only to the extent, that the term: 

a) Defines the main subject matter of the contract; or 
b) Sets the upfront price payable under the contract; or 
c) Is a term required, or expressly permitted, by a law of the Commonwealth, a State or a Territory 

Hillman and Rachlinski understand that these terms contribute to consumer heuristics 

➢ These details are not hidden from consumers 
➢ Consumers should rationally pay attention to these terms 

s.26(2) The ‘upfront’ price 

The upfront price payable under a consumer contract or small business contract is the consideration that: 

a) Is provided … for the supply, sale or grant under the contract; and 
b) Is disclosed at or before the time that the contract is entered into 

But does not include any other considerations that is contingent on the occurrence or non-occurrence of a particular 
event 

s.23(1) Voiding unfair terms 

A term of a consumer contract or small business contract is void if: 

a) The term is unfair; and 
b) The contract is a standard form contract 

s.23(3) Consumer contract 

A contract is a consumer contract if it involves supply to an individual whose acquisition is wholly or predominantly for 
personal, domestic or household use or consumption. Does not assess the inherent characteristics of the good. 

This definition of ‘consumer’ for the purposes of the consumer guarantee regime; s.3ACL defines consumer for this 
purpose 

s.23(4) Small business contract 

A contract is a small business contract if: 

a) The contract is for a supply of goods or services, or a sale or grant of an interest in land; and 
b) At the time the contract is entered into, at least one party to the contract is a business employing fewer than 20 persons; and 
c) Either: 

(i) the upfront price payable under the contract does not exceed $300,000; or 
(ii) the contract has a duration of more than 12mths and the upfront price payable under the contract does not exceed $1m. 

We expect larger businesses to read and fully comprehend the contract 



Standard Form Contracts: ACCC Guide 

In broad terms, a standard form contract will typically be one that has been prepared by one party to the contract and 
is not subject to negotiation between the parties – that is, it is offered on a ‘take it or leave it’ basis 

s.27 Standard form contracts 

1) Creates a rebuttable presumption that a contract is a standard form contract 
The court will presume the contract to be a standard form contract unless the defendant can prove otherwise 

2) Lists matters the court may take into account 

a) Bargaining positions 
b) Who prepared the contract 
c) Was the offer to enter into the contract made on a ‘take it or leave it’ basis 
d) Level of negotiation 
e) Extent to which the terms take account of characteristics of the particular transaction 

s.24(1) Test of an Unfair Term 

a) Significant imbalance in the parties’ rights and obligations arising under the contract, AND 

b) Not reasonably necessary to protect legitimate interest; AND 
see 24(4): creates a rebuttable presumption that clauses are not reasonably necessary 

c) Causes detriment to a party if relied on 

s.24(2) Factors the court must account for when determining whether a term is unfair 

Court make take into account: 

➢ The extent to which the term is transparent 
o See 24(3)ACL – a term is transparent if the term is: 

- expressed in reasonably plain language 
- legible 
- presented clearly 
- readily available to any party affected by the term 

➢ The contract as a whole 
o Jetstar [see below] 

Courts may also consider other matters it thinks relevant 

Contract as a whole: Jetstar v Free 

Key facts: 
F booked and paid for two return air tickets from Melbourne to Honolulu with J 
F selected the ‘Jetsaver fare’ (as opposed to the ‘Jetflex fare’) 
The base fare was only $82 return and the bookings were for travel 8 months later 
One ticket was booked in F’s name and the other in her sister’s name 
When F’s sister was no longer able to travel, F sought to transfer the ticket into her niece’s name 
F was required to pay a change fee of $75 per flight, plus the difference between the fare previously paid and the fare applicable on the day the change was made 
(total extra charge ~ $900) 

➢ You need to consider the contract as a whole and the broader circumstances whereby the contract came to be 

o The courts also noted that F had the benefit of an incredibly cheap fair. When assessing the fairness of other provisions in that 
contract we account for the cheap fair paid. 
Courts are concerned about a cheap fair with a lot of restrictions and a higher fare with less restrictions – recognising that F could 
have paid more and had a contract without the restrictions but she chose to pay less for the restrictions imposed. 

Price is a relevant consideration 

➢ “The decision maker is required to have regard not only to the term in question but also to the rights and obligations of the 
parties under the contract as a whole … That requirement is inherent in the language [of the provision] insofar as it calls for 
an inquiry into whether the term in question causes an “imbalance” in the parties “rights” (plural) and “obligations” (plural)…” 

s.24(1)(a) Significant imbalance 

Does the clause cause an imbalance? 

➢ Consider the impact of the term in question in the context of the contract as a whole [24(2)(b)ACL] 

If an imbalance is caused, is that imbalance significant? 

➢ Inquiry is quantitative, not normative: Jetstar v Free 
➢ Significant means ‘significant in magnitude’ or ‘sufficiently large to be important: Jetstar v Free 

 

s.24(1)(b) Reasonably necessary to protect legitimate interests 

24(4) creates a rebuttable presumption that clauses in consumer contracts are not reasonably necessary. 

➢ To the extent there is a justification for the clause, then even if it does cause an imbalance, we are not going to be 
concerned as it was ‘reasonably’ necessary to protect the business’ legitimate interests. 

Two stage test: 
1. Does the term protect a legitimate interest of the trader? 
2. Is the term ‘reasonably necessary’ to protect the trader’s legitimate interests? 

➢ Jetstar 
o There was a legitimate interest behind the clause and the imbalance it caused – therefore it was not an unfair term. 
o Not having a fee to change the name attack’s Jetstar’s business model as big businesses would bulk buy tickets and resell them 

s.24(1)(c) The term would cause detriment if relied upon 

Detriment and imbalance are likely to be related 

➢ However, this is an independent requirement 
➢ Not limited to financial detriment 

s.25 Examples of Unfair terms 

Illustrative, not exhaustive list 

➢ Common theme: one-sided terms 
➢ The examples in 25 provide statutory guidance on the types of terms which may be regarded as being of concern. 
➢ They do not prohibit the use of those terms, nor do they create a presumption that those terms are unfair. 
➢ Any consideration of a term of a type listed as an example is subject to the test set out in subsection 24(1)ACL 

Utilise 25 to bolster your argument of applying the principles in 23 and 24 

Consequences of including an unfair term in a consumer contract 

23(3) ACL: Term may be declared void 

Attempts to enforce a clause that has been declared void may result in the issuance of an injunction [232(3)] and/or 
the granting of compensatory orders [237]. 

  



Examples 

1. “It is agreed between the parties hereto that the terms and conditions contained herein constitute the entire agreement between the 
parties and that oral statements made prior to this agreement neither induced its execution nor form part of it”. 

2. “The Company intends to rely upon the written terms set out here and on the other side of this document. If you require any 
changes, please make sure you ask for these to be put in writing. In that way, we can avoid any problems surrounding what the 
Company and you the Customer is expected to do.” 

 
➢ Clause 1 

o Entire Agreement Clause 
▪ Consumer argues that there was a verbal promise 
▪ Supplier argues that this clause renders their verbal promises void 

o Does this create a significant imbalance in the rights of the parties? 
o Argument that it does not; on its face, neither of us have any rights or obligations established orally prior to the agreement 

▪ Courts have been more practical; in the example, it is unlikely that the consumers are making promises excluded by 
this clause and it is likely that the supplier will make enticing promises so that the consumer will sign 

o The effect of this is to exclude promises made to the consumer 
o Even though on the face it seems to apply to both parties, the seller is most likely to create an imbalance by their promises 

▪ How would you argue that the supplier needs this clause to protect its interests? 
▪ How do you control your sales force from making promises that cannot be fulfilled 

o The business does not want to be bound by any promises other than the agreement 
o Though there has been imbalance and whilst it does achieve a legitimate purpose, it is not reasonably necessary – train your staff 
o These clauses tend to be declared unfair 

➢ Clause 2 
o Why might this be less likely to be declared unfair? 

▪ Comes down to the expression – the second clause is much more likely to be understood by consumers 
▪ It is much clearer (coming back to s.24) and accessible language for the consumers; therefore more available and 

making it less likely that the consumer views this as unfair 
o This would likely come down to how clearly this was displayed to the consumer 
o This is much better than clause 1; though this hinges on how transparent this clause was 

 
3. “We may suspend, cancel or terminate your access to the [internet] Service if you breach or fail to observe these Terms and 

Conditions or for any other reason at our discretion.” 
 

➢ Clause 3 
o Necessary to show that this was reasonably necessary 
o Company should have the right to terminate when consumers are using this for illegal purposes 
o The fact that this has gone beyond what’s necessary is indefensible 
o An unconstrained power here is not necessary to cut off insolvent or illegal customers 

Trainstation Health Clubs Example 

4. “Change of location of the Club within 12 kilometres, or change of the name of the Club, or change in the name of the Operator, or 
change in ownership of the Operator, or change of ownership of the Club does not absolve the Customer, in any way at all, from 
honouring the terms of the Contract” 
 
➢ Clause 4 

o No equivalent right given to the consumer; this is a significant imbalance 
o Is this reasonably necessary? 
o Argument by the gym owner? 

▪ The club was operated on leased premises 
▪ We need to protect ourselves 
▪ We need to make sure if we need to relocate to a new premises that we still have a consumer base 

o The courts found that this was a legitimate reasoning, 
BUT it was too broad – why 12km? These services are chosen by consumers based on geographic location. 

o The gym has gone beyond what it needed to do to protect itself from the risk that it would lose its lease. 
o Might have been a completely different outcome if the distance was more reasonable 


