
Trusts		
A trust is essentially the separation of legal and equitable ownership - a relationship that involves holding 
property for the benefit of another.  
 
The trust is an equitable obligation, binding a person (the trustee) to deal with property (trust property) 
owned by him, as a separate fund, distinct from his private property for the benefit of a third party 
 

Elements of the trust:   
1. Trustee: This person has the legal title to the property, can be an individual or a corporation, the trust will 

not fail for want of a trustee as you can reappoint. However there needs to be property that is vested in a 
trustee.  

2. Trust Property: Property which is capable of being held on trust – must be vested in the trustee and it 
must be identifiable. Must be existing and not conditional – can be real/personal and corporeal or 
incorporeal if it does not have certainty of subject matter it will fail 

3. Must be a beneficiary or a charitable purpose: There must be a beneficiary or a charitable purpose – as 
there must be someone who can enforce the trust. Without a beneficiary you cannot have a trust.  Can be: 
o A designated class  
o A fixed interest beneficiary  
The Attorney-General will enforce charitable trusts. The beneficiary can be a designated class, does not 
have to be born but must exist or have a purpose defined as a charity.  

4. Trustee must be under a personal obligation which attaches to the trust property: there must be a 
duty attached to the property, attaches to the trustee in personam but also to the property and confers an 
equitable interest upon the beneficiary  

5. Intention: Settlor must intend to create a trust, and to separate legal and equitable title; intention can be 
manifested through writing/deed/conduct  

6. Complete Constitution: Trust property must be vested in the trustee  
o If the express trust is by transfer this means compliance with legal requirements for transferring 

ownership of the trust property to the trustee 
o Settlor will usually disappear but may reserve powers to direct trustees in the exercise of their 

discretion: see foreign trust examples 
7. Defined beneficiaries: Beneficiaries under an express trust must be defined (both individually or via a 

defined class); if the trust supports a purpose rather than beneficiaries the purpose must come within the 
definition of a charity  

8. Duties: Trustee holds fiduciary duties and additional duties  

 
• Is exists only in the equitable jurisdiction  
• Separation between legal and equitable ownership; i.e. land, trustee is registered proprietor, there is 

an agreement that the trustee is to look after the land for two children X and Y, pay any income from 
the land etc. so the trustee is legal owner subject to a clause, the children are the equitable owners. 

• Trustee is the highest in the equitable hierarchy of duties; all trustees are fiduciaries not all 
fiduciaries are trustees  

• In circumstances where an equitable interest is held on trust the trustee with have legal ownership of 
equitable property.  

• The property in equity is generated by the creation in a duty – whatever the trust property is will 
always have separation between legal and equitable ownership   

Legal Ownership  Equitable Ownership  
• Title, subject to the trust agreement  
• Trustee is the registered proprietor  
• Exclusive possession  
• A trustee can have legal ownership over equitable 

property 

• Entitled to the property at the stipulated point in 
time but until then do not have legal ownership 

• May be entitled to income from land etc.  

 
 
 



    



Certainty	requirements	for	express	trusts		
The	certainty	of	intention		
Intention means that specific language i.e. references to trusts, trustees or beneficiaries, is unnecessary. The 
word ‘trust’ itself does not create a trust. The party alleging the existence of a trust bears the burden of 
proof.  
 
The question here is does the writing itself reflect the intention to create a trust.  
The words used by the settlor must unequivocally point towards an intention to create a trust.  

 
Indicative elements:   

• Knowledge of the law of trusts is not a requirement  
• The nature of the intention is however important, vests others with interests in or an entitlement to 

benefit from specific property  
• Focus on mandatory words 
• Are the funds held separately? Korda v Australian Executor Trustees SA 
• Should be in a legal context not a domestic i.e. not at a dinner party  

 
KORDA AND BARCLAYS BANK/QUISTCLOSE ARE CONTROVERSY; IS THE FACTUAL 

SITUATION A KORDA OR A QUISTCLOSE? 
 
Korda v Australian Executor Trustees SA  

• Trustee of an investment scheme argued that a trustee deed should limit the interests of investors to 
those proceeds from the scheme that were transferred to the trustee.  

• VSCA upheld decision of trial judge – that the partied intended the proceeds from timber sales to be 
held on trust for investors who applied for covenants issued through a prospectus, subsequently 
issued prospectuses meant that the proceeds were held on trust for investors  

• The proceeds only because trust acts when they were given to T co.  
• Could the creditors get their hands on the funds even though they had not been transferred over to T 

co?  
HELD 

• Could not establish intention. The HC identified the following issues:  
o Lack of segregation of funds,  
o Prospectus did not indicate an intention to create a trust,  
o Taxation advantages were incompatible with the creation of a trust.  

• Gageler J argued that the critical point was the absence of an obligation to hold the proceeds 
separately from their own, this precluded any intention to separate legal and equitable title.  

• Keane J Held that no trust arose because the documents did not make express provision for a trust  
 

 

Is the Court likely to find a trust exists? 
Yes No  

1. What kind of language did the settlor use? 
The use of mandatory words i.e. will or must The use of precatory words i.e. wish, hope, desire, trust 

Jones v Lock  Must also be unequivocal  
2. What kind of setting is the statement made in? 

A business situation A domestic situation Paul v Constance  


