
ADD FACTS IN EXAM TO THE STEPS 

 

DETERMINE WHAT THE QUESTION IS ASKING. 

 

IS IT A COMMONWEALTH MATTER OR STATE MATTER (LOOK AT THE LEGISLATION USED IN THE 

QUESTION) I.E SHIPPING ACT 1901 (CTH) OR TREE PRUNING ACT 1933 (NSW). THIS WILL TELL YOU 

THE JURISDICTION OF WHICH COURT TO TAKE ACTION IN. EXPLAINED BELOW. 

 

 

 

STEP 1 – IS THERE JURISDICTION? 

 

 
JURISDICTION 
 
 
Intro – Add Relevant Party(s).  

 
X may be able to seek judicial review of the decision by the [Board] [Minister] to [revoke his/her licence] 
[refuse his/her application] [deny a hearing]. 
 
 
Commonwealth  
The Act and its regulations fall under Commonwealth legislation. X may seek judicial review under the ADJR or 
common law. 
 

ADJR 
A decision has been made by the [Board] [Minister] that is ‘substantial, final and operative’ (s 3(1)) 
(Bond v ABT). The decision is of an administrative character under s 3(2) because it involves:  

(a) making, suspending, revoking or refusing to make an order, award or determination;  
(b) giving, suspending, revoking or refusing to give a certificate, direction, approval, consent 
or permission  
(c) issuing, suspending, revoking or refusing to issue a licence, authority or other instrument; 
(d) imposing a condition or restriction; 
(e) making a declaration, demand or requirement; 
(f) retaining, or refusing to deliver up, an article; or 
(g) doing or refusing to do any other act or thing 

The decision was made under an enactment (s 3(1)(a)). 
 

Common law  
It can be assumed that the [Board] [Minister] is an ‘Officer of the Commonwealth’ (s 75(v) Const) 
(s 39B(1) JA). There is also a matter ‘present’ (s 75(v) Const) (Re McBain). 

 
X may bring his/her claim under the ADJR and common law. 

 
The courts which have jurisdiction to hear the matter include the High Court (s 75(v)), the Federal Court (s 39B(1) 
JA and s 8(1) ADJR) and the Federal Circuit Court (s 8(1) ADJR). 

 
The High Court has original jurisdiction to hear Commonwealth matters (s 75(v) Const) as well as appellate jurisdiction (s 73 Const). The 
High Court’s jurisdiction is supplemented by the Judiciary Act, which allows the High Court to remit judicial review matters to the Federal 
Court (s 44 JA). s 39B(1) of the JA allows the Federal Court to share most of the High Court’s judicial review powers. The ADJR also specifically 
empowers the Federal Court to hear applications for judicial review (s 8(1) ADJR), although this is limited in some instances (criminal 
prosecution decisions; corporatised body; privative clauses; ouster clauses). The Federal Court is the most common venue for judicial 
review of Commonwealth decisions. The Federal Circuit Court is only vested with the statutory power to hear ADJR matters. 



 
State  
The Act and its regulations fall under State legislation. X can only bring his/her claim under common law. X 
may have his/her claim heard in the Supreme Court of NSW (s 23 SC Act). 
 
Delegated legislation  
X may be able to challenge the validity of the regulations as a form of delegated legislation. This will only be 
available to X under common law. The courts which have jurisdiction to hear the matter include the High Court (s 
75(v)) and the Federal Court (s 39B JA). 

 
X may be able to challenge the decision made under delegated legislation. X may bring his/her claim under the 
ADJR and common law because the primary Act is a Commonwealth Statute. The courts which have jurisdiction 
to hear the matter include the High Court (s 75(v)), the Federal Court (s 39B(1) JA and s 8(1) ADJR) and the Federal 
Circuit Court (s 8(1) ADJR).  

 
DL = regulations, by-laws, plans of management (fisheries), guidelines, rules 



 

STEP 2 – JUSTICIABILITY. 

 

 

The matter must be appropriate to be dealt with by the judiciary (Peko-Wallsend). This depends upon the nature 
of the power being exercised and the decision being made. The decision made by the [Board] [Minister] is of a 
legal nature if it affects the legal rights and interests of X (Re McBain). X has a private right in the matter (i.e. 
property right or pecuniary right) and the decision will likely have a ‘direct and immediate’ consequence on this 
right (Peko-Wallsend). 
 

Statutory exclusions:  
 decision of the GG (s 3(1)(c))

 decision under Schedule 1 (a 3(1)(d)) (i.e Fair Work Act)
 

Common law limitations:  
 no judicial review of ‘corporate bodies’ NEAT Domestic Trading v AWB Ltd

 ‘advisory opinions’ Re McBain
 ‘political considerations’ rather than ‘legal standards’ Peko-Wallsend


 prerogative powers – depends on nature of decision (high level policy matter involving national 

security, generally non-justiciable) CCSU case
 

 
STEP 3 – STANDING 
 

Common law 
 

The test at common law for standing is whether there has been an interference with the applicant’s ‘private right’ 
(Boyce v Paddington) or proof of a ‘special interest’ (ACF v Commonwealth). X has a private legal right in the 
matter – he/she will clearly benefit if the review finds in his favour, or will be disadvantaged if the action fails (ACF 
v Commonwealth). X will therefore be granted standing. 
 

Because X wishes to seek the remedies of [certiorari] [mandamus] [habeas corpus] [prohibition] [NOT equitable 
remedies: declaration or injunction], it is also necessary to consider whether there is a connection between the 
X’s interest and the remedy sought (Hussein). 
 

 Certiorari + prohibition – ‘party aggrieved’ is entitled to standing (Re McBain)


 Mandamus – higher threshold because it directs an administrator to perform their function; X must 
demonstrate a ‘sufficient interest’ or a ‘specific legal right’ (R v Metropolitan Police Comm)


 Habeas corpus – anybody in the community who knows that a person has been wrongfully 

imprisoned/detained (R v Waters)
 

ADJR 
 

X can be considered an ‘aggrieved person’ for the purposes of standing under the ADJR because a legal right has 
been taken away (ss 5-6). This has ‘adversely affected’ him (s 3(4)). 
 



 


