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TOPIC 5 
LAW OF TREATIES: 
THE VIENNA CONVENTION ON THE LAW OF TREATIES 
1969 

Article 2 
(a) ‘Treaty’ means an international agreement concluded between States in written form and governed by international 

law, whether embodied in a single instrument or in two or more related instruments and whatever its particular 
designation’…


Article 3 
The fact that the present Convention does not apply to international agreements concluded between States and other 
subjects of international law or between such other subjects of international law, or to international agreements not in written 
form, shall not affect:

(a) the legal force of such agreements;

(b) the application to them of any of the rules set forth in the present convention to which they would be subject under 

international law independently of the Convention;

(c) the application of the Convention to the relations of States as between themselves under international agreements to 

which other subjects of international law are also parties.


Article 6 
Every State possesses capacity to conclude treaties.


Article 7 
1. A person is considered as representing a State for the purpose of adopting or authenticating the text of a treaty or for the 

purpose of expressing the consent of the State to be bound by a treaty if:

(a) he produces appropriate full powers; or

(b) it appears from the practice of the States concerned or from other circumstances that their intention was to consider 

that person as representing the State for such purposes and to dispense with full powers.

2. In virtue of their functions and without having to produce full powers, the following are considered as representing their 

State:

(a) Heads of States, Heads of Government and Ministers for Foreign Affairs, for the purpose of performing all acts 

relating to the conclusion of a treaty;

(b) heads of diplomatic missions, for the purpose of adopting the text of a treaty between the accrediting State and the 

State to which they are accredited;

(c) representatives accredited by States to an international conference or to an international organisation or one of its 

organs, for the purpose of adopting the text of a treaty in that conference, organisation or organ.


Article 8 
An act relating to the conclusion of a treaty performed by a person who cannot be considered under article 7 as authorised 
to represent a State for that purpose is without legal effect unless afterwards confirmed by that State.


Article 9 
1. The adopting of the text of a treaty takes place by the consent of all the States participating in its drawing up except as 

provided in paragraph 2.

2. The adoption of the text of a treaty at an international conference takes place by the vote of two-thirds of the States 

present and voting, unless by the same majority they shall decide to apply a different rule.
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GENERAL

THE MAKING OF TREATIES



TOPIC 8 
DIPLOMATIC IMMUNITY: 
VIENNA CONVENTION ON DIPLOMATIC RELATIONS 1961 
Diplomatic Privileges and Immunities Act 1967 (Cth) s 7(1) Articles 1, 22-24, 27-40 of the VCDP 1961 have force in Australian 

law 
Article 1 

(e) a “diplomatic agent’ is the head of the mission or a member of the diplomatic staff of the mission


Article 37 
1. The members of the family of a diplomatic agent forming part of his household shall, if they are not nationals of the 

receiving State, enjoy the privileges and immunities specified in Article 29 to 36.

2. Members of the administrative and technical staff of the mission, together with members of their families forming part 

of their respective households, shall, if they are not nationals of or permanently resident in the receiving State, enjoy 
the privileges specified in Articles 29 to 35, except that the immunity from civil administrative jurisdiction of the 
receiving State specified in paragraph 1 of Article 31 shall not extend to acts performed outside the course of their duties. 
They shall also enjoy the privileges specified in Article 36, paragraph 1, in respect of articles imported at the time of first 
installation.


3. Members of the service staff of the mission who are not nationals of or permanently resident in the receiving State 
shall enjoy immunity in respect of acts performed in the course of their duties, exemption from dues and taxes on the 
emoluments they receive by reason of their employment and the exemption contained in Article 33


4. Private servants of members of the mission shall, if they are not nationals of or permanently resident in the receiving 
State, be exempt from dues and taxes on the emoluments they receive by reason of their employment. In other respects, 
they may enjoy privileges and immunities only to the extent admitted by the receiving State. However, the receiving State 
must exercise its jurisdiction over those persons in such a manner as not to interfere unduly with the performance of the 
functions of the mission.


Article 38 
1. Except insofar as additional privileges and immunities may be granted by the receiving State, a diplomatic agent who is a 

national of or permanently resident in that State shall enjoy only immunity from jurisdiction, and inviolability, in respect of 
official acts performed in the exercise of his functions.


2. Other members … who are nationals of or permanently resident in the receiving state shall enjoy privileges and 
immunities only to the extent admitted by the receiving State. However, receiving state must exercise its jurisdiction over 
those persons in such a manner as not to interfere unduly with the performance of the functions of the mission.


Article 32 
1. The immunity from jurisdiction of diplomatic agents and of persons enjoying immunity under Article 37 may be waived by 

the sending State.

2. Waiver must be express

3. The initiation of proceedings by a diplomatic agent or by a person enjoying immunity from jurisdiction under Article 37 

shall preclude him from invoking immunity from jurisdiction in respect of any counter-claim directly connected with the 
principal claim.


4. Waiver of immunity from jurisdiction in respect of civil or administrative proceedings shall not be held to imply waiver of 
immunity in respect of the execution of the judgement, for which a separate waiver shall be necessary


COMMENTARY 
• Genuineness of diplomatic appointments cannot be questioned: Estrada v Al-Juffali [2016] EWCA CIV 176; Attiya v 

Jaber Al Thani [2016] EWHC 212 (QB) 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ENTITLEMENT TO IMMUNITY



TOPIC 9 
IMMUNITY - FOREIGN STATE IMMUNITY 
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THE STATE ITSELF

I. STATE (SOVEREIGN) IMMUNITY 
• CIL

• One of the oldest principles of IL

• par in parem non habet jurisdictionem - one does not have jurisdiction over equals. States are sovereign and equal

• Holland v Lampen-Wolfe (2000): Lord Millet: ‘It is an established rule of CIL that one state cannot be sued in the 

courts of another for acts performed iure imperii’

• Extent and application unclear as there is currently no enforceable treaty:


- European Convention on State Immunity 1972

- UN Convention on Jurisdictional Immunities of States and their Property 2004 - only 21 parties, needs 30 

ratifications to be enforced

- These and most domestic statues cover only immunity from civil jurisdiction, immunity from criminal jurisdiction 

largely left to CIL


A. SCHOOLS OF THOUGHT 
(1) ABSOLUTE 

- ‘the perfect equality and absolute independence of sovereigns’ mean no state can be made subject to the 
jurisdiction of another against its will: The Schooner Exchange v McFaddon


- all state acts immune from jurisdiction of another states courts

(2) RESTRICTIVE 

- Intl. community is moving away from absolute to restrictive immunity owing to the increased engagement of 
governments in commercial activities - such conduct should be subject to the rules of the commercial 
marketplace and not within the scope of state immunity

II. RESTRICTIVE IMMUNITY 
A. SCOPE OF IMMUNITY 
• States only immune in relation to governmental, not commercial, activities

• Distinguish bw.


• acta jure imperii - governmental acts

• acta jure gestionis - commercial or non-governmental acts.


• Acta jure gestions is attributable to the state under Article 4 of the ILC Articles on State Responsibility 
2001, however not protected by immunity under the reservation doctrine pursuant to ILC Commentary to 
Article 4 para (7)


• Criminal v civil liability

• ‘A State is not criminally responsible in international or English law’: HL in Jones v Saudi Arabia 
• CIL recognises immunity of states in civil suits: Al-Adsani v UK (2001)


B. DISTINGUISH BW. AJ IMPERII + AJ GESTIONIS 
i. TEST - CONGRESSO DEL PARTIDO 1983 - in determining whether state conduct is subject to 

immunity, the relevant test is primarily the nature of the act/ conduct, not its purpose - however 
disagreement on this fact 

ii. REID v REPUBLIC OF NAURU [1993] - engagement of pilot by state owned airline was a commercial 
act 

iii. KUWAIT AIRWAYS CORP v REPUBLIC OF IRAQ (2010) - initial seizure if aircraft was a sovereign act 
subject to state immunity, however the retention and use + subsequent conduct in litigation were 
commercial, therefore not subject to immunity. 

C. DIFFICULTIES W. DEFINING - Brownlie: ‘It is far from easy to state the current legal position in terms of 
customary or general IL… the practice of states is far from consistent” 

i. COMMON EXCEPTIONS 
- commercial K (s 11 Foreign States Immunities Act 1985 (cth))

- certain K of employment (s 12 FSIA 1985 (Cth))

- actions for personal injury or death occurring in forum state (s 13 FSIA 1985 (Cth))




TOPIC 12 
DIPLOMATIC PROTECTION 

Customary international rules on diplomatic protection have been codified in the ILC Draft Articles on Diplomatic 
Protection 2006 (DADP) 

Article 1 
Diplomatic protection consists of the invocation by a State, through diplomatic action or other means of peaceful settlement, 
of the responsibility of another State for an injury caused by an internationally wrongful act of that State to a natural or legal 
person that is a national of the former State with a view to the implementation of such responsibility.


Article 2 
[Diplomatic protection is a right of the state] - by necessary implication, it is not a responsibility.


COMMENTARY 
The State is under no duty or obligation to do so.


CASES 
A. MAVROMATIS PALESTINE CONCESSIONS CASE (1924): a State is in reality asserting its’ own rights - its right to 

ensure , in the person of its subjects, respect for the rules of IL.

B. BARCELONA TRACTION: ‘The State must be viewed as the sole judge to decide whether it’s protection will be 

granted, to what extent it is granted and when it will cease’


However, this position may be changing!

A. HICKS V RUDDOCK (2007):  
B. ILC COMMENTARY: some support in domestic legislation and judicial decisions of a limited obligation

C. ARTICLE 19 RECOMMENDATIONS: State’s should ‘give due consideration to the possibility of exercising diplomatic 

protection, especially where there is significant injury’
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ILC DRAFT ARTICLES ON DIPLOMATIC PROTECTION 2006

I. SCAFFOLD 

Internationally wrongful act? 
Treatment of Aliens


ILC DASR Part 1. Ch.I/ III


Attributable to the State 
ILC DASR Part 1. Ch.II


Diplomatic protection 
(1) Nationality of Claims 

(2) Exhaustion of local remedies 

Circumstances precluding 
wrongfulness 

ILC DASR Part 1. Ch.IV


Reparations/ Consequences 
ILC DASR art.31


Part 2. Ch.III




Article 44 of ILC Draft Articles on State Responsibility

State invoking another State’s responsibility must comply with any applicable rules relating to:


1. nationality of claims 
2. exhaustion of local remedies 
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ADMISSIBILITY OF CLAIMS

I. NATIONALITY OF CLAIMS 

Article 3 
1. The State entitled to exercise diplomatic protection is the State of nationality.

2. [can be exercised by a State in respect of a person who is not a natural in accordance with Article 8]


Article 4 
For the purposes of the diplomatic protection of a natural person, a State of nationality means a State whose 
nationality that person has acquired, in accordance with the law of that State, by birth, descent, naturalisation, 
succession of States, or in any other manner not inconsistent with international law

 

In Nottebohm, the ICJ held that to invoke DP a State was required to prove an effective or genuine link between itself 
and its national. However, the ILC Commentary rejects this argument - i.e. that it is not required. Further the ILC 
believes that there were certain factors that limited the judgement to the facts in the case.


Article 6 [multiple nationality] 
1. …Any State of which a dual or multiple national is a national may exercise diplomatic protection in respect of that 

national against a State of which the person is not a national.

2. 2 or more states of nationality may jointly exercise diplomatic protection in respect of a dual or multiple national.


Article 7 
A State of nationality may not exercise diplomatic protection in respect of a person against a State of which that person is 
also a national unless the nationality of the former State is predominant, both at the date of injury and at the date of the 
official presentation of the claim


CASES

A. MERGE claim (1955) - starting point for development of the present customary rule.

B. REPARATIONS FOR INJURIES CASE: ICJ described the practice of States not to protect their nationals against 

another State of nationality as ‘the ordinary practice’

C. SALEM CASE (1932)


Article 8 
1. A State may exercise diplomatic protection in respect of a stateless person who, at the date of injury and at the date of 

the official presentation of the claim, is lawfully and habitually resident in that State.

2. A State may exercise diplomatic protection in respect of a person who is recognised as a refugee by that State in 

accordance with internationally accepted standards, when that person, at the date of injury and at the date of the 
official presentation of the claim, is lawfully and habitually resident in that State.


3. Paragraph 2 does not apply in respect of an injury caused by an internationally wrongful act of the State of natioanlity 
of the refugee.
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III. EXHAUSTION OF LOCAL REMEDIES 

Article 14 
1. A State may not present an international claim in respect of an injury to a national or other person 

referred to in draft article 8 before the injured person has, subject to draft article 15, exhausted all local 
remedies.


2. ‘Local remedies’ means legal remedies which are open to the injured person before the judicial or 
administrative courts or bodies, whether ordinary or special, of the State alleged to be responsible for 
causing the injury.


3. Local remedies shall be exhausted where an international claim, or request for a declaratory 
judgement related to the claim, is brought preponderantly on the basis of an injury to a national or 
other person referred to in drat article 8.


Article 15 
local remedies do not need to be exhausted where:

(a) There are no reasonably available local remedies to provide effective redress, or the local remedies provide 

no reasonable possibility of such redress; case North American Dredging Co of Texas (USA) v United 
Mexican States (1926)


(b) Undue delay in the remedial process attributable to the State alleged responsible;

(c) There was no relevant connection bw. the injured person and the State alleged to be responsible at the 

date of injury;

(d) The injured person is manifestly precluded from pursuing local remedies; or

(e) The State alleged to be responsible has waived the requirement that local remedies be exhausted.


II. NATIONALITY OF CLAIMS: LEGAL PERSONS/ CORPORATIONS 

Article 9 
For the purposes of the diplomatic protection of a corporation, the State of nationality means the State under whose 
law the corporation was incorporated. (affirmed in Barcelona Traction)

However, when the corporation is controlled by nationals of another State or States and has no substantial 
business activities in the State of incorporation, and the seat of management and the financial control of the 
corporation are both located in another State, that State shall be regarded as the State of nationality.


Article 11 - [shareholders] 
The State of nationality of shareholders in a corporation shall not be entitled to exercise diplomatic protection in 
respect of such shareholders in the case of an injury to the corporation unless:


(a) the corporation has ceased to exist according to the law of the State of incorporation for a reason unrelated 
to the injury; or


(b) The corporation has, at the date of injury, the nationality of the State alleged to be responsible for causing the 
injury, and incorporation in that state was required by it as a precondition for doing business there (affirmed in 
Diallo


CASE: BARCELONA TRACTION CASE (197) 
• Draft article affirms the ICJ decision in Barcelona Traction case (1970), although it was not applicable to the 

facts of the actual case itself.

• Prior to case, the weight of authority for the threshold allow recourse to shareholders favoured a less stringent 

test that the company be “practically defunct”. Barcelona Traction, however, set a higher threshold for 
determining the demise of the company, that: ‘Only in the legal demise of the company are the shareholders 
deprived of the possibility of a remedy available through the company”


Article 12 - [shareholders - direct injury to rights] 
To the extent that an internationally wrongful act of a State causes direct injury to the rights of shareholders as 
such, as distinct from those of the corporation itself, the State of nationality of any such shareholders is entitled to 
exercise diplomatic protection in respect of its nationals.


- e.g. of direct injury: right to a dividend, right to attend and vote in AGM

- reflects the judgement in the Diallo case [2007]



