
Topic 1: Introduction 

Overview of Evidence Law Matters in Australia 

In the adversarial system in Australia, the lawyers determine what evidence is presented and 

contested. They also decide how examination and cross-examination will run. This contrasts with 

other countries (e.g. most countries in Europe) where lawyers play a smaller role and the evidence is 

found by the judge (in the inquisitorial system). 

There are issues of admissibility – some information should not be admissible (e.g. in the video, 

evidence that the defendant has been in jail is not allowed to be presented in court as it reflects on 

the party’s past conduct, which may reduce their ability to receive a fair trial in the present matter). 

It is up to the lawyer to challenge the admissibility of evidence (if the lawyer doesn’t object, the 

judge wont strike it out). The judge will then decide on the objection and whether to strike out the 

evidence. If evidence is struck out, the judge tells the jury to behave like that evidence never entered 

the courtroom. This is problematic because it is very difficult for jurors to just put this information 

out of their mind. 

The system of admissibility means we have different forms of evidence, and some is admissible and 

some isn’t. It is up to the trial lawyer to challenge that information it believes inadmissible and they 

want struck out. 

Another key issue in evidence law is believability. In the video example, the informant is a drug 

dealer and it is very difficult to believe whether the information he is providing is truthful. It is the 

role of jury to decide whether someone is telling the truth or not.  

We follow the Evidence Act 2008 (Vic) which came into force in 2010. This Act contains evidence law 

which is procedural laws which we as a community decide on (that government has implemented). 

When looking at this law, we must consider where these laws came from, whether they are 

effective, whether we should reform the position etc. 

What is Evidence Law? 

**Evidence law refers to the rules that define the type of information that can be considered by 
judges and juries to resolve disputes about facts in civil and criminal proceedings. 

There are 2 preliminary questions when it comes to evidence law: 

1. Why not let all evidence in? Why restrict proof at trial at all? 

The reason we restrict some proof from being allowed at trial is due to fairness at trial. The main 

purpose of evidence law is to ensure that the evidence allows us to find the truth, and to do this only 

accurate evidence should be allowed. Therefore, if we allowed all information in the court room 

then some of this wouldn’t be accurate (e.g. because people lie, hearsay – second hand information 

in that you were told about it instead of seeing it for yourself, incorrect etc.) which can sway the jury 

and lead to an unfair decision. It is debatable whether striking evidence out is sufficient to remove 

inadmissible evidence from the juries’ mind.  

Another reason to restrict proof at trial is on efficiency grounds. If proof was not limited, lawyers 

could just keep producing evidence and delay the trial and have it go on forever. Therefore, we want 

to limit evidence to avoid delays and ensure only relevant evidence is heard, ensuring the trial is 

heard in a reasonable time.  



Furthermore, some information is not relevant to the trial at all. For example, privileged information 

(e.g. client-lawyer, husband-wife aren’t privileged but are not forced to testify against their spouse 

etc.) is not allowed because these relationships are deemed to be important. Therefore, we do 

predict other values as well, which can at times get in the way of accuracy (lawyer may know all 

details but they are bound to keep this evidence private). 

2. Why not leave it all to the judge? 

The reason we don’t leave all matters to the judge is that we want consistency in the cases. If we 

leave all matters to the judge, outcomes may come down to who the judge is. In contrast, we want 

consistency in findings, and allow the case law to build. 

The Uniform Evidence Acts 

Victorian Evidence Act 2008 

The Victorian Evidence Act came into force in 2010, however it largely followed the Uniform 

Evidence Act 1995 (Cth) which has been in operation since 1995. It is hoped that the states will all 

take on this Commonwealth Act (Uniform Evidence Act) so that we have a uniform law in Australia. 

The Uniform Evidence Act 1995 is based largely on the common law from England. This common law 

is based on a case-by-case development of legal principles. Therefore, the Uniform Evidence Act 

1995 was a codification of the common law so that the laws were all in one spot. If there are any 

inconsistencies, these were resolved when making the code. This doesn’t mean that we can now 

ignore case law. Rather, the case law in Victoria, NSW and at a Federal level is used to interpret, 

clarify and understand the legislation.  

The Evidence Act is still a work in progress, in that we have some very complicated sections that are 

difficult to understand. For example, some sections about hearsay (e.g. s59 Evidence Act) are very 

difficult to understand. This demonstrates that some sections have not been drafted well yet and 

will be altered to make it easier to interpret and understand. 

Types of Evidence 

The Victoria Evidence Act deals with 3 types of evidence: 

1. Witness Testimony 

Witness testimony is verbal evidence given inside the courtroom by persons (oral evidence). It is 

given by a person who has sworn they will give the truth and nothing but the truth, and then they 

respond to questions asked to them (they don’t just tell their story, they answer questions).  

In a criminal trial, the prosecutor will first be asking the questions. This is because the defence 

doesn’t have to do anything in the beginning, because of the assumption of innocence until proven 

guilty. Therefore, the prosecution will call on their first witness and ask them questions. This begins 

with a direct examination, which means the side to the conflict that called the witness starts the 

questions (whichever party brings in the first witness asks them questions first). This witness will 

then be cross-examined by the other party. This is used by lawyers to try and determine whether the 

witness is credible or not. The cross-examination is far less friendly than the examination, as the 

other side is trying to shake the witness to make them seem dishonest or find inconsistencies in 

their story (e.g. are you giving up this info because you have made a deal with the police, have you 

had drug use etc.). 



Issue: What happens if your witness says something to you behind closed doors, but when they take 

the stand they won’t share the info? This might happen for example if the witness is threatened by 

the murderer. If this occurs, we have some other tools that we can use to present this evidence (e.g. 

we may have earlier obtained a sworn statement by that witness). 

*For each witness, we have 3 types of examinations: Direct examination, cross-examination, and a 

re-direct examination where the party bringing the witness will have another go and touch on things 

brought up in cross-examination, to clear up any points made in the cross-examination. 

This process is followed to assist with accuracy and give both parties a chance to show why the 

evidence should or should not be admitted. This is important to clear up any issues regarding 

believability. 

2. Physical Objects or Exhibits 

The main types of objects that may be presented as evidence are murder weapons, objects 

containing fingerprints, blood or saliva samples etc. 

This is more reliable than witness testimonies because in witness testimonies people may lie or get 

things wrong, which causes issues for believability. In contrast, physical objects cannot lie, however 

the main challenge for physical objects can be contaminated or have faulty science (mistakes). Even 

if there aren’t any errors, the evidence may still not be relevant. For example, the defendant may 

have fingerprints on a cup in a murder victims house, however this doesn’t necessarily mean they 

committed the murder (it may be a coincidence). The problem therefore is that this evidence is 

often circumstantial or indirect evidence, in that it is truthful but we are not sure what it means and 

whether it is relevant to the case. For example, it can show that the defendant was at the crime 

scene, but it may not help in proving they pulled the trigger. Even if you found it on the trigger, 

maybe they owned the weapon and fired it often, but in this case, someone else used it to a commit 

a murder. Therefore, we can use several exhibits which can raise the evidence to a level that no 

other alternative can reasonable be apparent. Therefore, in some cases, we can convict purely on 

circumstantial evidence, however there needs to be an overwhelming amount of evidence. 

Thus, the negative of physical objects is that they cannot speak, however the advantage is they 

cannot lie. As science improves (e.g. improvement in DNA), this circumstantial evidence is given 

more weight. 

3. Documents 

Documents can be almost anything, with common examples being airline tickets, phone records, 

diaries or journals. The issue with some of these documents is that they may be considered hearsay. 

For example, in the OJ Simpson murder trial, Nicole Brown Smith had journals documenting his 

domestic violence and abuse. However, this was not admitted to trial because it was hearsay and 

there was no one who had witnessed it firsthand. 

Thus, for a document to be admitted as evidence, you would typically need the person who wrote 

the document to come to trial and present their own journal and discuss what they witnessed. This 

document (e.g. a journal) could be admitted as support for verbal evidence provided. 

 


