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1. INTRODUCTION 

A. HISTORICAL BACKGROUND 

UK Development 

 Early boroughs and guilds 

 Incorporation by Royal Charter 

 Incorporation by Private Act of Parliament 

 The rise of Joint Stock Companies: de facto 

incorporation; mimicked benefits of regulated and 
statutory companies (Joint stock company: stock is 
owned jointly by the shareholders) 

 Bubble Act 1720: designed to outlaw joint 
stock companies. 

 Repeal of the Bubble Act in 1825 

 Joint Stock Companies Registration and 
Regulation Act 1844: permitted statutory 
incorporation of joint stock companies as a 
right 

 Limited Liability Act 1855: first allowed limited 

liability for corporations established by general 
public. 

 Companies Act 1862 

Australian Development 

Limited Cth powers in the Constitution from 1901 
in relation to corporations, most notably: 

 s 51(i) trade and commerce 

 s 51(xx) corporations 

Commonwealth powers did not extend to 
formation and incorporation of companies, power 
to legislate with regard to registration of 
corporations belonged to the states. But states 
could refer their power to the Cth. 

1901-1950:   Separate State Acts 

1961-1963:  Uniform Companies Act 1961 

1978-1991: Co-operative Scheme: Companies 
 Code 1981 

1989: Corporations Act 1989 

 NSW v Commonwealth (1990) 
 challenged Corporations Act 1989 and it 
 was held to be invalid: Cth has no 
 power over company incorporation: 
 “power conferred by s 51(xx) to make 
laws with respect to artificial legal 
persons is not a power to bring [them] 
into existence” 

1990: The Alice Springs Agreement 

Comprehensive corporations law for 
ACT under territories power in s 122. 
States and NT agreed to adopt law of 
ACT as Corporations Law of their 
jurisdictions. 

1991: Corporations Law 1991    

1999-2000: Constitutional challenges to the 
 Corporations Law 1991.  

R v Hughes (2000): Affirmed NSW v 
Cth (1990) that corporations power is 
restricted to corporations formed under 
some independent source of power and 
excludes power to make laws regarding 
the process of incorporation itself. 

Re Wakim; ex parte McNally (1999): 
The Constitution exhaustively states the 
manner in which jurisdiction can be 
invested in federal courts. Legislation 
that purported to best State judicial 
power in the Federal Court was invalid: 
no mirroring provision existed to vest 
state courts with federal jurisdiction. 

2000: Inter-Governmental Reference 
 Agreement: States refer power to Cth.  

2001: Corporations Act 2001: Current 

arrangement with referred state power.  

2006:  Australian Stock Exchange merged 
with Sydney Futures Exchange to be 
the Australian Securities Exchange 
(the “ASX‟) regulated by ASIC. 

 

B. THEORIES  OF CORPORATION 

Concession theory: Corp as an artificial entity 

Separate legal status of the company is treated 

as a concession or privilege granted by the state. 

Aggregate/contractual theory: Corporation as a 

group of individuals  

Corporation is deconstructed to reveal no more 

than a “nexus of contracting relationships” 

between shareholders, managers and other 

employees, lenders, suppliers and other 

stakeholders. Under contract theory, corporate 

law is permissive and supplementary. It should 

not prevail over actual bargains. 

Corporate realism: Corporation as a ‘real’ entity 

The corporation is a distinct entity with a ‘life of its 

own’. E.g. criminal liability and criminal sanctions 

Other approaches: 

 Shareholder v Stakeholder: Prioritise 
interests of shareholders as owner OR 
stakeholders, e.g. communitarian theory with 
regard for threats to non-shareholders. 

 Team Production Model: Complex agreement 
to work together for mutual gain, not just 
shareholders but employees as well. 

 Managerialist Theory: Corporation as a 
hierarchy and senior management at the 
apex as subject of legal regulation. 
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C. TYPES OF COMPANIES 

1. Limited by shares (s 9) 
2. Limited by guarantee (s 9) 
3. Unlimited liability (s 9) 
4. No liability (s 112) 

Companies are no longer allowed to register as 
both being limited by shares and by guarantee, 
but some companies formed under prior 
legislation continue to exist (s 1378) 

1. Limited by shares (s 9) 

Liability of members limited to the amount (if any) 
unpaid on shares held by them. 

2. Limited by guarantee (s 9) 

Limited to the respective amounts that the 
members undertake to contribute to the property 
of the company if it is wound up. 

No Share Capital Fund (SCF). Usually non-profit. 

3. Unlimited company (s 9) 

No limit on members’ liability. 

No identifiers, simply Pty if it is not public. 

4. No liability companies  (s 112) 

 May be registered as a no liability company 

only if the company: 

1. Has a share capital (all members must 

hold shares); AND  

2. Company’s constitution states that its 

sole objects are mining purposes (viz, 

prospecting for, extracting or selling ores, 

metals or minerals: s 9); AND 

3. Company has no contractual right under 

its constitution to recover calls made on 

its shares from a shareholder who fails to 

fully pay them: i.e. if director makes a call 

on the shares, members can choose 

whether or not to pay them (s 112(2)) 

NL companies have a number of special 

provisions. Identified as NL or No Liability as part 

of and at the end of its name. 

PUBLIC OR PROPRIETARY Main provisions: 

 s 45A, note 2: Pty company requirements 

(‘Types Of Companies’) 

 s 113 Pty companies, incl exception to 

activities requiring disclosure (‘What 

Companies Can Be Registered’) 

 Proprietary 
(Pty Ltd) 

Public 
(Ltd) 

Shareholders 
(s 45A, note 
2; s 113) 

Non-employee 
shareholders: 

Min: 1 
Max: 50 

Min: 1 

No maximum 

 

Members 
s 114 

Min: 1 Min: 1 

Directors 
s 201A 

1 director 
(1 resident in 

Australia) 

3 directors 
(2 resident in 

Australia) 

Finance 
(s 45A, note 
2; s 113) 

Difficult to get 
sufficient funds 
from the public 

Can get funds 
from the public 

(with 
disclosure 
document) 

Listing 
(s 45A, note 
2; s 113) 

Can’t be listed Can be listed 
or unlisted 

Type 
(s 45A, note 
2; s 113) 

 Limited by 
shares 

 Unlimited 

 Limited by 
shares 

 Limited by 
guarantee 

 Unlimited 

 No liability 

Public or private? 

s 9 Public company means a company other than 

a proprietary company. 

Proprietary company reqs (s 45A, note 2, s 113) 

 Must have share capital: limited by shares or 

unlimited 

 No more than 50 non-employee members 

 No activities requiring disclosure per Ch 6D 

o Except if offer of shares is to (a) existing 

shareholders or (b) employees of the 

company or its subsidiary. (s 113(3)) 

Small or large proprietary company? 

A proprietary company is ‘small’ if it satisfies at 

least two of the following three criteria: (s 45A(2)) 

 Consolidated gross operating revenue for 

the financial year of the company and any 

entities it controls is less than $25 million  

 Value of consolidated gross assets at the 

end of the financial year of the company and 

the entities it controls (if any) is less than 

$12.5 million  

 Company and any entities have fewer than 

50 employees at end of the financial year. 

Pty company is ‘large’ if it is not small (s 45A(3)) 
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3. CORPORATE CONSTITUTION 

A. HISTORICAL BACKGROUND 

PRE 1 July 1998:  

1) Memorandum of Association: Governed 
the relationship between the company and the 
outside world (external) 

2) Articles of Association: Domestic 
regulations of the company that govern its 
internal administration 

AFTER 1 July 1998: 

In Australia, requirement to have a constitution 
was abolished. s 134 

 Replaceable rules 

 Constitution 

 Or a combination of both 

Note: s 135 allows pre-1998 companies to 
keeps memorandum and articles of 
association to exclusion of replaceable rules. 

B. REPLACEABLE RULES 

s 135: Default rules that apply unless a 
company chooses to displace them. 

Sections identified by headings in the Act, per: 

 A “replaceable rule” or  

 A “replaceable rule for proprietary 
companies and a mandatory rule for public 
companies” 

Complete list in s 141 

Non-compliance with the replaceable rules is 
not itself a breach of the Act: s135(3) 

C. CONSTITUTION CONTENTS 

What is the constitution? 

s 125: Constitution may limit powers and set 

out objects 

(1)  If a company has a constitution, it may 

contain an express restriction on, or a 

prohibition of, the company's exercise of any of 

its powers. The exercise of a power by the 

company is not invalid merely because it is 

contrary to an express restriction or prohibition 

in the company's constitution.* 

(2) If a company has a constitution, it may set 

out the company's objects. An act of the 

company is not invalid merely because it is 

contrary to or beyond any objects in the 

company's constitution.* 

*Repeal of the common law ultra vires 

doctrine for completed contracts. 

s 134: Internal Management of Companies:  

‘A company’s internal management may be 

governed by provisions of this Act that apply to the 

company as: 

- replaceable rules; 

- by a constitution; or 

- by a combination of both.’ 

Company must have a constitution when: 

- Companies want to be listed on the ASX 

- No liability companies 

- Companies limited by guarantee that want to 

remove the word ‘limited’ from their name 

Why would you adopt one? 

- Different classes of shares and voting rights; 

- Happy with the current version of the 

replaceable rules and wants to ensure they are 

not subject to amendment; 

- Convenience of one tangible document 

containing all internal rules. 

D. MANDATORY RULES 

If a mandatory rule collides with an inconsistent 

provision in the company constitution, consider: 

 Whether the mandatory rule represents an 

exclusive regime; or 

 Whether the rule and the constitution are 

concurrent and alternative 

Example: s203D Removal of directors by members 

Empowers the members in a public company to 

pass an ‘ordinary resolution’ removing a director 

s 203D(1): A public company may by resolution 

remove a director from office despite anything in: 

(a)  the company's constitution (if any); or 

(b)  an agreement between the company and the 

director; or 

(c)  an agreement between any or all members of 

the company and the director. 

s 203D also imposes procedural requirements: 

s 203D(2) Must give company two months’ 

‘special’ notice of the intention to move the 

resolution; and 

s 203D(4) Directors must be afforded the right to 

put their case to members. 
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Similarly mandatory rule 

s 203E Director cannot be removed by other 

directors--public companies 

A resolution, request or notice of any or all 

of the directors of a public company is void 

to the extent that it purports to: 

(a)  remove a director from their office; or 

(b)  require a director to vacate their office. 
 

s 203D MANDATORY RULE CASES 

s 203D and any equivalent provision in the 
constitution creates concurrent and 
alternative procedures by which a director’s 
removal may be effected. s 203D was not held 
to be an exclusive regime. Link Agricult. 

 Boldbrow: words: ‘a public company may 
remove a director from office despite 
anything in the company’s constitution’ 
meant ‘notwithstanding any provision in the 
constitution which would prevent such 
removal’. This stops the elimination of s 
203D, does not stop an alternative means 
of removing a director. Open to members 
to use either procedure.  

 Scottish Colonial: Where constitution 
specifies basic procedure for removal of 
directors, but does not specify notice 
periods, the 2 month period in s 203D(2) 
will apply. Language and intention (to 
provide procedural fairness to directors 
under challenge) is strong and 
unambiguous.  

 State Street: Use of the word ‘may’ in 
s203D(1) suggests it provides a 
mechanism, rather than the only 
mechanism, for removing a director. 

Words ‘despite anything’ operate to 
override a constitution to the extent of any 
inconsistency only. Nothing further can 
be read into the words ‘despite anything’. 

Nothing turns on the point that s 203D is 
not a replaceable rule. 

Essentially saying s 203D(1) may 

effectively operate as a replaceable rule, 

but it isn’t one. Rather it is a mandatory rule 

that must always be available, but can 

operate in parallel to any consistent 

constitutional provision.  

 Jervois Mining: s203D provides avenue 
for directors of public companies to be held 
to accountable with safeguards open under 
s1322(4) (court power to make orders). 

E. CONSTITUTIONAL ALTERATION  

s 135 Replaceable rule can be displaced or 

modified by a company’s constitution. 

s 136(2) A company may adopt or vary the terms of 

a constitution by special resolution  

s 9 Definition: Special resolution is one 

passed without the support of at least 75% of 

the votes cast by members entitled to vote on 

the resolution who have notice of intention to 

propose the special resolution and of its terms.  

s 137 Special resolution making an alteration to the 

constitution comes into effect on the date the 

resolution is passed, or such later date as 

expressed in the resolution.  

METHOD OF ALTERATION 

s249L(c) Requires notice proposing the resolution 

state (1) the text of the resolution and (2) set out an 

intention to propose it as a special resolution. 

Amount of notice?  

249H: 21 days for unlisted public company to call 

meeting. Constitution may specify longer. 

Also 21 days for removing a director or 

appointing a new director in place of a removed 

director. Shorter notice if it’s an AGM and all 

members agree or any other general meeting if 

95% of votes cast agree. 

249HA: 28 days for listed companies. Applies 

despite anything in the company’s constitution. 

Notification of alteration of constitution? 

s136(5): If a public company adopts or amends its 

constitution, it must lodge a copy of the special 

resolution and the constitution or amendment to the 

constitution with ASIC within 14 days. 
 

 

s203D MANDATORY RULE CASES 

Link Agricultural: Statute permitted removal of 

director by ordinary resolution, constitution required 
special resolution. Just under 75% of shareholders 
voted in favour of removal. 

Boldbrow: General meeting called to replace 

directors under constitution rather than 203D. 
Constitution had shorter notice. 

Scottish Colonial: Constitution specified ordinary 

resolution could remove directors, but no other 
procedural requirements. Gave less than two months’ 
notice of meeting, as required by s 203D(2). 



6.4 BASE POSITION FOR DUTY OF CARE, SKILL AND DILIGENCE AT GENERAL LAW 

Duty of care, skill and diligence, need to focus on: 

 Focus on nature of company, how responsibilities are distributed; any special skills 

Bright line rules: 

 Basic requirements apply to every directors: Daniels v Anderson  
o Directors must take reasonable steps to place themselves in a position to guide and 

monitor the management of the company 
 Directors must familiarise themselves with the company’s business when 

they join the board;  
 Directors need not have equal knowledge and experience, but they are under 

a continuing obligation to make inquiries and keep themselves informed 
about the company’s business operations (incl ask questions if necessary) 

 Directors must be allowed to make business judgments and take commercial 
risks, but can’t safely proceed on the basis that ignorance and failure to 
inquire are protection against liability for negligence 

 Directors must be familiar with the company’s financial position (not an 
auditor, but need an enquiring mind (ASIC v Healey)) 
 

o Absence from Board Meetings 
 The element of “diligence” requires directors to take reasonable steps to 

place themselves in a position to monitor and guide the management of the 
company: Daniels v Anderson. 

 Absence from board meetings may be argued as a breach of 
directors duty to pay proper attention to the affairs of the company: 
Daniels v Anderson 

 

 Special vigilance: expect more? 
o Type of role (special skills)  

 Objective standard: what a reasonable director in the same position would 
have done, including any skills the director had at the time of taking office  
(Daniels v Anderson) 

 Same position’ will vary depending on the type of company, the size, 
nature of business and enterprise, and board composition 
 

 Directors appointed because they have special skills must pay attention to 
other aspects of the business which might reasonably be expected to attract 
inquiry, even if this is outside their area of expertise; 

o PBS v Wheeler: nature of transaction (outside normal company) 
 

 There is no clear distinction between the obligations of Executive and Non- 
Executive directors. Each situation must be considered individually, as more 
or less may be required of NEDs, depending on the circumstances (Daniels 
v Anderson) 
 

 Special skills examples: 

 If a director has specialist skills, i.e., lawyer; accountant; expert in a 
particular field; that director will be held to a higher standard of care 
for decisions within the scope of their expertise. 

o In ASIC v Rich a chair, NED and chartered accountant with 
broad financial experience. 

o In ASIC v Vines a CFO (but not director – so not director 
standard), chartered  accountant and former auditor and had 
assumed extra responsibilities for financial statement. 

 Appointed or de facto managing director? Probably.  
 
 



 Defences: 
 

o Effective delegation and reliance  
 

 Statute: 

Delegation and reliance statute 
 

 s198D: delegate pretty much anything to anyone 

 s190(1): prima facie, risk remains with directors 

 s190(2): risk only shifts when director believed delegate would conform to duties within 
scope on: 

o Reasonable grounds: is it delegable or non-delegable duty? 
o In good faith 
o After making proper enquiries if circs indicate required 

 Proactive efforts required – e.g. system in place 
(Daniels v Anderson) or enquiries made 

 s 189: reliance on information or advice provided by others 
o operates in same way, reliance of pretty much anyone 
o reliance was made in good faith and after making an independent assessment 

 
 But cannot delegate non-delegable duties 

 
o A director with ‘special skills’ may argue that his function is to attend 

meetings and only be concerned with things in his field of expertise. This 
does not relieve him of his duty to pay attention to the company’s affairs. 
 

o A director may breach his duty of care by abstaining from voting. In 
PBS v Wheeler, PBS had never embarked on land development and 
had no expertise. There was a heavy (and non-delegable) duty on the 
MD to protect the interests of PBS by weighing the risk of harm against 
potential benefits which was not discharged by abstaining from voting. 
 

o Directors have a non-delegable primary responsibility for the 
company’s financial report and directors report. A director, whilst not 
an auditor, should still have a questioning mind: ASIC v Healey 
 

o Permitting an officer to operate without effective supervision and 
effective internal systems to enable the board to monitor the company’s 
operations may amount to a breach of the duty of care: AWA v Daniels 
 

o Directors can’t shut their eyes to corporate misconduct and then claim 
they didn’t see the misconduct and didn’t have a duty to look. (ASIC v 
Hellicar: responsibility for ASX media releases after asbestos public 

scandal) 

Statute equivalent for duty of care reflects general law 
 
s180(1) overall objective test: what would a reasonable director do in a like company in like circumstances. 

Examples of prosecution under s 180(1): 

 Where the director allowed the company to enter into transactions that produce no benefits for it: 
ASIC v Adler 

 Where the director fails to take part in active supervision of the company’s management, or fails to 
supervise the company’s accounts: Daniels v Anderson 

Civil liability only. s 184 criminal offences do not apply to duty of care, skill and diligence.  



o Statutory business judgment rule s 180(2)  
 

 A business judgment is taken to meet the requirements of s180(1), and their 
equivalent duties at common law and in equity if satisfies s 180(2)  
 

 Requirements under s 180(2) (just need to disprove one – easiest is (2)) 

 1. good faith for proper purpose 

 2. no material personal interest 

 3. inform themselves on subject matter  

 4. rationally believe judgment in best interests of corporation (will 
satisfy as long as it’s not ‘no reasonable person would make this 
decision’). 
 

o  must be evidence of rational belief (reliance failed in ASIC 
v MacDonald as Mr MacDonald did not testify – i.e. there 
was no evidence as to ‘rational belief’.) 
 

o Considerations in ASIC v Mariner 
 the importance of the business judgment to be made; 
 the time available for obtaining information; 
 the costs related to obtaining information; 
 the director or officer’s confidence in those exploring 

the matter; 
 the state of the company’s business at that time and 

the nature of 
 competing demands on the board’s attention (e.g. 

about to go into insolvency?); and 
 whether or not material information is reasonably 

available to the director 

  Mariner dealt with a closed, tight industry 
– very confident in getting funding. Might 
have been different if it was a broader 
industry. 
 

 Applies to statutory duty of care and general law duty of care 
 

 However very narrow application – only application has been ASIC v Mariner 
 

 Limitations 

 Only applies to business operational decisions (not misstatements; 
insolvency, etc): Business judgment” was interpreted in ASIC v Rich 
to include operational activities, such as planning, budgeting and 
forecasting. 

 Does not apply if procedure up to decision was flawed (e.g. does not 
cure lack of due diligence) 

 Only applies to duty of care, skill and diligence (does not apply to any 
statutory laws or other duties, etc 
 

 Director wears burden of proof 

 Director seeking to prove defence, needs to establish four criteria 

Also – ASIC v Mariner is the first case that rejected the proposition that a breach by a company 
automatically meant directors had breached their individual duties. 

  



6.5 Insolvent trading 

1. Elements to establish liability under s588G(1): 

1. A person is a director of a company; 

 Includes de-facto or shadow directors (s9 definition of director, subsection (b)) 

 Does not include officers 

2.  At the time when the company incurs a debt; 

 Very broadly interpreted 

 Contingent liabilities (e.g. guarantees) sufficient to constitute ‘debt’: Hawkins v Bank 
of China 

 Deemed debts: s588G(1A) 

3. The company is insolvent at that time, or becomes insolvent by incurring that debt;  

 Solvent if the person is able to pay all the person’s debts as and when they become 
due and payable: Section 95A(1) 

 Not an asset-liability test: i.e. temporary liquidity issues. Court looks at totality of 
situation – money coming in, in the future? 

4. At that time, there are reasonable grounds for suspecting that the company is 
insolvent, or would so become insolvent (suspect: more than a mere wondering). 

 Suspect: More than a mere idol wondering/positive feeling of actual apprehension or 
mistrust 

 Quite a low threshold 

 MFS v Miller: Consider entire circumstances. Lots of factors more likely to combine 
o Liquidity problems were not temporary. No money coming in. Lots of 

outstanding creditors. Asset-liability ratio not determinative, but indicative. 
o Doesn’t matter what director actually thought: test is objective – reasonable 

director in a like situation would suspect. 

2. Mens rea requirement under s 588G(2) 

A. SUBJECTIVE: person is aware at that time that there are such grounds for so suspecting;  

OR 

B. OBJECTIVE: A reasonable person in a like position in a company in the company’s 
circumstances would be so aware.  

Essentially: you might not have known, but maybe objectively you should have 

6.5.2 Defences 

Defences are higher threshold than establishing insolvency in the first place. 

Inadequate defences to Insolvent Trading 

 Reliance on management in circumstances where a director failed to monitor the 
company’s financial affairs is no defence: CBA v Friedrich 

 Directors are expected to take an active part in the managing or monitoring the management 
of the company. Blindly delegating this power and responsibility to another person 
would not satisfy this duty: DCT v Clark 

Defences to Insolvent Trading: s588H  

 s588H(2): Reasonable ground to expect (and did expect) that the company was solvent –  
o Objective and subjective test: high bar. Will require positive action. 

 s588H(3): Reasonable reliance on the information from a reasonable person who was 
responsible for providing the information to the director: high bar 

o McLellans Case: Relevant consultant at time of debt was not employed to 
specifically to consult about insolvency. 

  



 s588H(4): Justifiable non-participation: illness or some other good reason 

o DCT v Clark: Blindly delegating power and responsibility to another person 
would not satisfy this duty. Read within a broader context of legal expectations that 
directors will take an active part in managing/ monitoring the management. 

 ss588H(5) & (6): Reasonable steps to prevent the incurring of a debt 

o Director tried to do everything they could to avoid debt that would cause insolvency. 
Despite that, transaction proceeded. 

o Requires positive action: 
 Probably not sufficient: abstaining from voting 
 Maybe: Voting against 
 Probably sufficient: Quitting on the spot  
 Will definitely protect you from personal liability: Appoint an administrator 

6.5.4 Liability for insolvent trading by holding companies 

Mirror provisions of director liability for holding companies 

 s588V to extent holding company permits subsidiary to trade while insolvent 

 s588W liquidator can recover from parent company 

 s588X defences (pretty much mirrors s 588H) 

6.6 Remedies: All roads lead to the Civil Penalty Regime 

 Need to know: who has standing to bring proceedings and for what. Primarily ASIC. 

ASIC seeking civil penalty proceedings: 

 s 1317J: ASIC can breach action for breach of statutory equivalent (civil penalty provisions) 

 s 1317E: Declaration of contravention order required for: 
o s 206C Disqualification of director 
o s 1317G Pecuniary penalty order (penalty up to $200,000) 

 s 1317H: Compensation order to the company 
o Don’t need declaration of contravention, but court satisfied contravention occurred 

Company (board of directors) seeking civil penalty proceedings: 

 s1317J(2) Can only seek compensation order  
o Can’t seek removal of director  that’s the general meeting’s job 

 s1317J(3) Or can join ASIC proceeding 

Criminal consequences 

 Contained within relevant sections 
o E.g. criminal consequences of breaching statutory duties in ss181-183 set out in s184. 

 Generally applies where the sections were contravened “recklessly” or “intentionally 
dishonestly”. 

 Some provisions, e.g. s180(1) [duty of care, skill, diligence], carry only civil consequences. 

6.7 Liability Escape Hatches for Directors 

 Possible cures for breach of director duty 

1. Shareholder Ratification (Woolworths v Kelly) 

 The GM must be fully informed about the extent and nature of relevant conduct before the 
resolution is passed (extent of omissions will render it ineffective) 

o Failure to do so will render the ratifying resolution ineffective: Winthrop 
Investments v Winns  
 

 For ratification to be effective, it must not be brought about by unfair or improper means (incl 
fraud on the minority) (Cook v Deeks) 
 

 Authority that GM can’t cure a statutory equivalents (shareholders might waive statutory 
breaches, but ASIC doesn’t care about GM resolution): Forge v ASIC 


