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Article 9 ICCPR  
(1)  Everyone has the right to liberty and security of person. No one shall be subjected to 
arbitrary arrest or detention. No one shall be deprived of his liberty exception such grounds 
and in accordance with such procedure as are established by law. 
 
(2) Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest 
and shall be promptly informed of any charges against him 
 
(3) Anyone arrested or detained on a criminal charge shall be brought promptly before a judge 
or other officer authorized by law to exercise judicial power and shall be entitled to trial within 
a reasonable time or to release. It shall not be the general rule that persons awaiting trial shall 
be detained in custody, but release may be subject to guarantees to appear for trial, at any other 
stage of the judicial proceedings, and, should occasion arise, for execution of the judgement. 
 
(4) Anyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings before a court, in order that that court may decide without delay on the lawfulness 
of his detention and order his release if the detention is not lawful. 
 
(5) Anyone who has been the victim of unlawful arrest or detention shall have an enforceable 
right to compensation. 
 

Right to liberty  
 
(a) Right not to be arbitrarily or unlawfully deprived of liberty [substantive] 
 

• Deprivation of Liberty to be broadly interpreted.  
o Arbitrary Detention: 

§ On grounds or in accordance with procedures other than those 
established by law or 

Ø ICCPR Art 9(1) – No one shall be subjected to arbitrary arrest or detention  
Ø ICCPR Art 9 (4) – Anyone who is deprived on his liberty by arrest or detention shall be 

entitled to take proceedings before a court…order his release if the detention is not lawful  
Ø ICCPR Art (5) – Anyone who has been the victim of unlawful arrest or detention shall 

have an enforceable right to compensation  
Ø UDHR Art 4 – No one shall be held in slavery or servitude, slavery and the slave trade 

shall be prohibited in all their forms  
 



§ Under the provisions of a law the purpose of which is incompatible with 
respect for the right to liberty and security of person 

• Following UN HRC General Comment 8: 
• Article 9 paragraph 1 is applicable to: 

• all deprivations of liberty, whether in criminal cases or in other cases such as, for 
example: 

o mental illness 
o Vagrancy 
o drug addiction 
o educational purposes 
o immigration control, etc.  

• some of the provisions of article 9 (part of para. 2 and the whole of para. 3) are only 
applicable to persons against whom criminal charges are brought.  

• But the rest, and in particular the important guarantee laid down in paragraph 4., i.e.: 

• the right to control by a court of the legality of the detention,  
• applies to all persons deprived of their liberty by arrest or detention. 

• Furthermore, States parties have in accordance with article 2 (3) also to ensure that an 
effective remedy is provided in other cases in which an individual claims to be deprived 
of his liberty in violation of the Covenant… 

• Examples of deprivation of liberty:  
§ Arrest, remand and imprisonment;  
§ Involuntary detention in psychiatric facilities;  
§ Immigration detention;  
§ Detention pursuant to military penalty  
§ Internal exile on offshore island  

 

Arbitrary detention  
• UN HRC, Van Alphen v The Netherlands (305/88) 

o 5.8 The drafting history of article 9, paragraph 1, confirms that ‘arbitrariness’: 
• is not to be equated with ‘against the law’,  

o but must be interpreted more broadly to include elements of: 
o  inappropriateness, injustice and lack of predictability. 

• This means that remand in custody pursuant to lawful arrest must not only be lawful 
but reasonable in all the circumstances.  

• Further, remand in custody must be necessary in all the circumstances, for example, to 
prevent flight, interference with evidence or the recurrence of crime.  

o The State party has not shown that these factors were present in the instance 
case. It has, in fact, stated that the reason for the duration of the author’s 
detention ‘was that the applicant continued to invoke his obligation to maintain 
confidentiality despite the fact that the interested party had released him from 
his obligations in this respect’, and that ‘the importance of the criminal 
investigation necessitated detaining the applicant for reasons of accessibility’. 



Notwithstanding the waiver of the author’s professional duty of confidentiality, 
he was not obliged to provide such co-operation. The Committee therefore 
finds that the facts as submitted disclose a violation of article 9, paragraph 1, of 
the Covenant.’  

	


