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Presumed Resulting Trusts 
 
Problem: Volunteer situation or Unequal contribution of purchase money 

(a) subject matter of dispute is usually entitlements 
(b) parties have not formally expressed intention 
(c) parties have not turned their mind to their equitable entitlements because of the 

relationship 
 

• Calverley v Green per Deane J: 
o Either a volunteer situation; or 
o Unequal contributions of the purchase money were made 

 
Issue: Does a presumed resulting trust arise to allow the proprietary interest of ___ 
to be recognised as X% instead of Y%. 
 
Step 1: Is there a resulting trust? 
 
Justice Deane in Calverley v Green identified that a resulting trust can arise in circumstances 
where:  

• a person provides the money for the purchase price, but registers the property in the 
name of another; OR (volunteer) 

• there is a mismatch between the various contributions made toward the property and 
the interests of each party in the property. (unequal contributions) 

This is based on the idea that a resulting trust can be presumed. As Chief Justice Gibbs 
said in Calverley v Green: 
• ‘Where a person purchases property in the name of another, or in the name of himself 

and another jointly… it is presumed that the purchaser did not intend the other person 
to take beneficially.’  (volunteer) OR 

• ‘if the purchase money is provided by two or more persons jointly, and the property is 
put into the name of one only, there is…presumed to be a resulting trust in favour of 
the other or others.’ (unequal contributions) 

 
Note: in the case of a volunteer situation Property Law Act 1974 (Qld), s 7(3): ‘in a voluntary 
conveyance… a resulting trust for the grantor shall not be implied merely by reason that the 
property is not expressed to be conveyed for the use or benefit of the grantee’ 

• In Victoria, a similar provision meant that principles relating to resulting trusts were 
unaffected, but the provision expressly stated this. 

o Lohia v Lohia – UK case where the impact upon resulting trusts was unclear. 
 
State what the position would be if the act applied but then move on… 

• Calverley - Deane J said the presumption was debatable but too well entrenched. 
Murphy J argued the principle should be discarded. 

 
In this case a resulting trust would arise in favour of ______ altering ____’s interest to Y% to 
reflect the $X out of the total price of $ Z _____ paid for the property. 
 
Examples: 

• O’Brien v Walker 
o A company that purchased a house for one of its directors was presumed to have 

retained the beneficial interest in the property. Director paid the rates and 
outgoings. 

• Bloch v Bloch 
o A resulting trust arose in proportions to contributions made by the son and his 

parents to a residential property, where the legal title was vested in the son 
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Step 2: If a resulting trust exists can it be rebutted? 
 
To qualify the idea of a presumed resulting trust, Chief Justice Gibbs further held: ‘In the 
absence of evidence to rebut that presumption, there arises a resulting trust in favour of the 
purchaser’. Thus, it needs to be determined if the presumption in favor of a resulting trust for 
____ can be rebutted.  
 

1. Presumption of Advancement 
 
The presumption can be rebutted by the presumption of advancement. 
 
• Does the presumption of advancement apply to these circumstances? 

 
Bennett v Bennett – certain relationships between parties in which the former is under a 
natural obligation to provide for the latter, the law presumes the one party intends to benefit 
the other by way of gift. 
 

o Nelson v Nelson 
§ A presumption of advancement will apply to mother / daughter situations, 

however in this case it was rebutted. 
§ Facts: Mother paid purchase price for a property which was transferred to 

daughter and son. Mother was not eligible for subsidy if owned another 
house. (this was illegal) First property was sold and her and her son 
decide to join her as generously and balance of proceeds of sale held on 
trust for the mother wholly and beneficially and ordered proceeds be paid. 
Daughter sought declaration that she had beneficial interest in the 
proceeds of the sale. 

• Crucially, was there a resulting trust in her favor such that proceeds 
of sale held beneficially for her? 

• HCA – presumption of advancement applies by gifts from mother to 
child because traditionally arose in father to child or husband to wife 

• This was outmoded and could arise in child to mother but rebutted 
by intention to hold beneficial interest for herself. 

 
o Calverley v Green 

§ Facts: C and G were living in a de facto relationship. They acquired a 
house as joint tenants. C paid deposit of $9,250.00. The balance of 
$18,000.00 was acquired from the loan from the bank. It was made clear 
to them by the bank that it would be easier to get approval if both were 
parties to the loan agreement. There was an agreement between C and G 
that C would make the mortgage repayments from his won income and G 
would use her income to pay expenses of the house. As far as bank was 
concerned, they were both parties and both liable to make repayments 
(we are concerned with the moment of acquisition, not what the actual 
facts were after acquisition with regards to who made the repayments). 
Both were liable and therefore, each was deemed to have contributed 
$9,000.00. At the moment of acquisition, deemed to have made equal 
contribution. Prima facie, the shares they took at the moment of 
acquisition of the property is half each. This however is not the end of the 
story – this presumption can be rebutted. (jointly and severally liable) 

§ Per Mason and Brennan JJ: 
• No presumption will arise in de facto relationships 

o ‘In a case where a man and woman are cohabiting though 
unmarried there is no presumption, either of equity or human 
experience, that they intend their relationship to have the 
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same consequences upon their individual property rights as 
marriage has upon the property rights of spouses.’ 

§ Per Deane 
• ‘Originally, those relationships were the ones which equity saw as 

involving obligations of support owed by the person providing the 
consideration to the person who would otherwise be presumed to 
hold upon implied resulting trust: a man to his child or other person 
to whom he stood in loco parentis; a husband to his wife. Those 
categories of relationships are not, however, finally settled or 
closed, at least in this Court’ 

 
Blink v Blinkco - Fiancé situation can apply the presumption of advancement 
 
Mercier v Mercier – there is no wife to husband presumption 
 
If de facto / marital interests: 
• Family Law Act Provisions 

o Sections 79, 80, 90SM 
§ Section 79 empowers the Family Court to alter property interests of 

marriage without regard to the presumptions of resulting trust or 
advancement. 

§ Section 80 – powers of the court in altering property interests 
§ Section 90SM – the court can alter property interests where a de facto 

relationship exists 
• Property Law Act 

o Section 286 
§ A court may make orders where there is a de facto situation to adjust 

partners interests in the property 
 

2. Evidence of Actual Intention 
 

The presumption can also be rebutted by evidence of actual intention, which is contrary to 
modification of interests imposed by the resulting trust. 

 
• Deal with this as a matter of fact in the question. 
• Are there any express statements? 

o Generally unlikely to make contributions unless the person intended to have 
some interest 

• Calverley v Green 
o Gift or actual inducements of the parties intention  
o actually deducing evidence of the intention of the parties, if actual intention of 

parities undermines presumptions of equity, actual intentions will prevail. Equity 
will not impose a presumptive resulting trust that is inconsistent with actual 
intention based on evidence. 

o Include acts and declarations before or at the time of purchase of immediately 
after it to constitute part of the transaction – admissible for or against the 
parties…. (ie. Ms G on mortgage and contributed to household expenses) 

o Mason and Brennan JJ – look to actual intention at the time 
• Muschinski v Dodds 

o Facts: Mrs M and Mr D were in a de facto relationship in 1975. They had been 
living together for 3   years and decided to buy a block of land. On this block of 
land was an old cottage and they had big plans for this cottage to renovate it 
and use it as an arts and crafts centre. There was sufficient space on the land to 
erect prefabricated house in which they would live. The purchase price was 
$20,000.00 and both of them had been through messy divorces. M had received 
her matrimonial settlement but D was still going through property settlement. M 
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paid purchase price with understanding that D would contribute to the project at 
later date both financially and manually. The fact that the initial contribution was 
made by M was important as presumption of resulting trusts are applied on the 
basis of what is known at the date of acquisition. M and D were tenants in 
common in equal shares and therefore a presumption of resulting trusts arose 
here with M being sole beneficial owner. 

o “However the presumption that there is a resulting trust may be rebutted by 
evidence that in fact the real purchaser intended that the other transferee should 
take a beneficial interest. Where both transferees have contributed to the 
purchase money, the intentions of both are material, but where only one has 
provided the money it is his or her intention alone that has to be ascertained.” 
 

 
Step 3: Does a constructive trust arise? (In the event a the presumption of 

resulting trust is rebutted) 
 

1. Common Intention 
 
Allen v Snyder 
(1) There is an element of common intention 
(2) Detrimental reliance on the faith of the common intention 
(3) Unconscionability for the party holding legal title to deny the interest  

 
2. No Common Intention 

 
   Muschinski v Dodds 
 No common intention but their conduct gives rise to a constructive trust 

1. Was there a joint endeavour between the parties?  
2. Was the substratum of the joint endeavour between the parties removed without 

attributable blame?  
3. Would it be unconscionable for ___ to retain the ______? 

a. This purpose of the equity ‘is to prevent wrongful and undue advantage being 
taken by one party of a benefit derived at the expense of the other party in the 
special circumstances of the unforeseen and premature collapse of a joint 
relationship or endeavour’.  

4. Differential contributions – can take into account contributions after the initial 
� contribution including non-financial contribution  

Baumgartner v Baumgartner: 
Principle: Beneficial interest in proportion to the contributions made.  

• Facts:  
o The parties were a de facto couple. Mr B had purchased a block of land and both 

moved into   the house. The land was mortgaged under Mr B’s name because he 
was the sole registered owner. During the period of cohabitation, Mrs B had 
always given her wage packet to Mr B so the parties’ earnings were pooled into a 
single bank account and Mr B made mortgage repayments from that account. 
Mrs B had not contributed to original purchase price/made any contribution to 
the original purchase price.  

o Thus, where a constructive trust is imposed, the court appears to do so on the 
basis that the joint endeavour between the parties failed prematurely leaving 
one of the parties holding an interest that it was not supposed to retain except 
for the purposes of the joint endeavour  

• Held by Mason CJ, Deane and Wilson JJ: 
o ‘The case is accordingly one in which the parties have pooled their earnings for 

the purposes of their joint relationship, one of the purposes of that relationship 


