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TOPIC 8:         HEARSAY 
 

Name Topic & Principle Reasoning / Held Facts / Issues 
*R v Lester 2008 QCA 
354 

Evidence: hearsay, 
state of mind, 
relevancy 

Fraser JA (Mackenzie AJA and 
Douglas J agreeing): The trial judge 
said that the evidence was admissible 
in terms of Mrs Ls fear of the 
appellant but not of the truth of what 
was said. The trial judge said it may 
help decide whether the accused 
offered money to kill his wife. Section 
132B EAQ says relevant evidence is 
admissible. Section 93B prescribes 
rules about hearsay. Not admissible if 
proving an asserted fact.  
 
The evidence of the deceased’s fear 
could not cast light on the matters 
unless that fear was attributable to 
something said or done by in the 
presence of the accused.  
 
Discussion of R v Clark and 
distinguishing.  
 
On brownings evidence, Ms Ls 
affirmative answer to the question 
whether the appellant would pay to 
have her killed followed evidence that 
two people went to see her about 
killing her, so the only reasonable 
inference from the evidence was that 
Ms Ls asserted belief the appellant 
would pay to have her killed arose 
from those statements.  
 

A husband and wife (Lester’s) became 
separated and the wife began seeing 
someone else. Mr L had assaulted Ms L 
and also tried to kill the new guy, 
Morrison. Mr L blamed his wife for the 
death of his son on his motorbike while 
he was in prison.  
 
The appellant murdered his estranged 
wife and engaged someone else, 
Kinsella, to kill her. Kinsella gave 
evidence that he was hired to kill her. 
Kinsella alleged he was offered 10k to 
kill her. 
 
Dispute of relationship evidence. Three 
witnesses recounted statements made 
by the deceased to them, to the effect 
she had been told that an unidentified 
person had been hired by her husband 
to kill her. Ms L said to Ms Browning that 
people came to see her about knocking 
her off but one guy could not go through 
with it because they used to work 
together on a fruit and veggie run.  
 
Evidence by Mr Ls friend that he was 
dangerous. Motive was dispute about 
family home, custody battle, rejection of 
him, and absence of Kinsella’s motive to 
kill her.  
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If the jury inferred that Ms L believed 
the witnesses evidence that the 
husband tried to engage him to kill 
her then fear arose from this 
statement and no other source.  
 
Ms Ls reported belief of the 
statement constituted her alleged 
fear of the appellant. The fear was 
inseparable from the alleged 
statement.  
 
The contentious evidence was ntot 
evidence the appellant actually tried 
to hire the witness, Ms Ls fear 
conveyed nothing about the 
appellants past or likely future of 
state of mind or conduct. Did not 
bear on whether he was implicated in 
the murder and how he felt.  
 
The evidence of the solicitor that he 
was told she was in fear of him and 
the preparation of her affidavit that 
he was scared of her was admissible.  
 
Contentious evidence inadmissible.  
 
The proviso – substantial miscarriage 
of justice? The directions were 
prejudicial. The appellant lied about 
knowing Kinsella at first.  
 
Retrial.  
 
 

Issue: Was the evidence given by 
witnesses admissible or was it hearsay. 
 
Exception in s 93B of the Evidence Act 
1997 (Qld) provided an exception to the 
hearsay rule if the person who made the 
representation was unavailable to give 
evidence. The provision referred to an 
asserted fact – issue if this included 
asserted state of mind.  

*Subramaniam v Public Hearsay evidence – Lord Radcliffe, Lord Tucker and L M D The appellant was found in a wounded 
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Prosecutor [1956] 1 WLR 
965 

defence of duress De Silva:  
 
The judge was in error of ruling out 
the evidence of the conversation with 
the terrorists. Hearsay is when the 
object of the evidence is to establish 
the truth of what is contained within 
the statement. Not hearsay when 
establishing the fact it was made.  
Relevant of considering mental state 
and conduct.  Re-trial and appeal 
allowed. If evidence was admissible 
for the defence of duress, outcome 
may have been different, even 
though the accused had some 
discrepancies in his story.  

condition by members operating against 
terrorists. Charged of being in 
possession of ammunition and put 
forward the defense of being under 
duress. Sought to give evidence of what 
the terrorists said to him but ruled 
inadmissible unless they were called. 
The judge said no duress and convicted.  

*Myers v DPP [1965] 
AC 1001 

Hearsay evidence – 
stolen cars 

Lord Reid – the evidence was so 
undeniably impressive and weighty 
as to warrant the application of the 

section.  
 

Lord Reid – appealed on the basis 
that the cogency of this evidence 

depends on hearsay. A witness can 
only say that if a record is correctly 

made a car had 3 numbers and could 
not prove that the record is correct. 

Against public policy to produce 
uncertainty. The records do not 

corroborate any direct testimony – to 
admit them would be to change the 
law. Evidence ought not be admitted 

at trial. It is for the legislature to 
change law. Appeal dismissed.  

 
Lord Morris – Unless the court can 

adjust the law the evidence is 

The appellant was charged with another 
man upon an indictment containing 
seven counts the first charged with 

conspiracy to receive stolen cars and the 
second was to defraud the purchasers of 
stolen cars. Also charges for receiving 

cars to be stolen. The prosecution called 
evidence of employees of the 

manufacturers of the cars produced 
records showing engine and other car 

details. The cylinder block numbers were 
hidden in a secret place. The defence 
rejected on the ground of hearsay.  

 
Widgery J (trial judge)– Where witnesses 
say the car is theirs, the best method of 
checking is records. It is impossible to 
track down the individual workmen. 

Need to recognise a workman may have 
been careless. The admission of such 
evidence does not infringe upon the 
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inadmissible. It should be reasonable 
to admit but not legal – it is hearsay 

(truth of fact without testimony).  
 

Lord Hodson – Cannot be admissible, 
except or the purpose of tending to 

prove relevant facts. Cannot be used 
to corroborate other evidence unless 
stand on own feet.  Cannot extend 

the case of Sturla.  
 

Lord Pearce – Technical rule used to 
exclude the evidence, but should 

have been admitted. If cross-
examined no difference would be 

made, he either entered the numbers 
correctly or made a mistake.  Strong 
grounds for admitting the evidence, 

is it clear and cogent on a vital issue. 
It is the best evidence and not bound 
by another case to exclude it. Where 
a person who made business records 

cannot be found and where a 
business produced by a proper 

servant who can speak with 
knowledge to the system of record 

keeping, its records should be 
admitted. Once the car is proven to 

be Austin, the records of the 
company Austin can be relied upon. 

Admissible. 
 

Lord Donovan – Agree with Lord 
Pearce. If this evidence is excluded 
how else would you prove which car 

belongs to whom.  
 

hearsay rule. The evidence does not 
depend upon the credit of a person, but 

on the basis that the records were 
correctly kept. 
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*Papakosmas v the 
Queen (1999) 164 ALR 
548 

Hearsay evidence Appeal dismissed.  
 

Gleeson and Hayne: the trial judge 
warned the jury about the 

conversation being truth of the fact 
the rape happened. The complaint 
made was relevant and admissible. 

The complaint was made 
spontaneously and consistency with 

the other evidence of her appearance 
and demeanor meant that it was not 
unfairly prejudicial to the accused. 

 
Gaudron and Kirby: agree that 
relevant and admissible. The 

statements made were 
contemporaneously made with the 

event happening and might ordinarily 
be expected to occur in that 

situation. They rationally bear on the 
probability of the events occurring 

and are admissible.  
 

McHugh: appeal dismissed. Recent 
complaint evidence relevant to 

credibility of victim. The act indicated 
that the legislature intended to 
change the law with regard to 

complaint evidence by permitting 
evidence to be adduced for purpose 

of proving facts in issue. 

The appellant was tried for having sex 
with the complaint without consent. 
Issue of consent. The appellant and 

three witnesses said there had been an 
almost immediate complaint. The 

complainant told coworkers she was 
raped and appeared distressed. The trial 

judge said that what she told her 
workmates was truth of the fact that she 

did not consent. The appellant was 
convicted.  

*Pollitt v R (1992) 174 
CLR 558 

 Hearsay evidence – 
whether there was a 

telephone exception to 
hearsay evidence. 

 

Mason, Brennan, Deane, Dawson, 
Toohey and Gaudron, (McHugh 

dissenting): evidence of what was 
said by the instigator in the 
telephone conversation was 

The accused killed the wrong man. A 
married couple knew the instigator and 

the accused. The wife said at the 
instigators house he received a phone 

call and got angry and said “you get the 


