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Unlawfully Obtained Evidence 
 
Two main discretions: 
 

• The Christie or Lee Discretion (based on fairness to D); and 
• The Ireland Discretion (based on public policy regarding police methods). 

 
A trial judge has a discretion to exclude evidence illegally obtained, to discourage 
unlawful conduct by the police.  
This excludes evidence where: 
 

• it would be unfair to the accused to admit it (Christie discretion); or 
• the evidence was unlawfully, unfairly or improperly obtained (the Public Policy 

discretion: the Ireland Discretion) 
 
Trickery 

• There seems to be no ground for excluding evidence based on police trickery. 
• The police may use tricks to gain information during an investigation, provided 

that they do not go against a statute (Swaffield v R, Pavic v R) (Tofilau v R) (R 
v Cowan). 

• However, this depends on nature of trickery. 
o Trickery by a person appearing as a position of lawyer or religious figure 

may void the admission of the evidence. 
o Trickery from someone who you think is a fellow collaborator, or someone 

who you think is engaged in criminal conduct, or associate yourself with, 
does not seem to be a problem. 

 

The Christie Discretion (Unfairness) 
 
There is also a discretion to exclude evidence where the prejudicial effect of evidence 
outweighs its probative force. This discretion is relevant in a criminal trial.  
 
See EAQ, s 130.  
 
Evidence Act s 130 EAQ 
130 Rejection of evidence in criminal proceedings  

Nothing in this Act derogates from the power of the court in a criminal proceeding to 
exclude evidence if the court is satisfied that it would be unfair to the person charged 
to admit that evidence.  
 
R v Christie (1914) AC 545; R v Hasler [1987] 1 Qd R 239; Siddon v WA [2008] 
WASC 100. 
 
Benchbook 49(1) and 49(3) – directions – domican direction – print out for the exam 
Benchbook 49(5) 
R v Renton – 49(43) summarises the law on the topic. 



Unlawfully Obtained Evidence 

Exam Notes 47 

 
 

The Ireland Discretion (Public Policy) 
 
See R v Ireland (1970) 126 CLR 321; Bunning v Cross (1978) 141 CLR 54. 
 
The police may use tricks to gain information during their investigation, provided they 
do not contravene a statute: Swaffield v R, Pavic v R (1998) 192 CLR 159, 220; 
Tofilau v R (2007) 238 ALR 650. 
 
Where an accused has been enticed or ‘entrapped’ into committing an offence, this is 
not a defence, but the discretion may come into play. See Ridgeway v The Queen 
(1995) 69 ALJR 484 (W&W 760); Robinett v R [2000] SASC 415. 
See EAC, s 138. 
 
*R v Scott [1993] 1 Qd R 537. 
Admissibility of illegal evidence (fruit of the poison tree) 
The judge could exclude physical evidence obtained as a result on public policy grounds. 
Weighing convicting a wrongdoer with not allowing police misconduct. This test is from 
Bunning v Cross. The evidence should not have been excluded. Scott assaulted the victim. 
The police said that Scott was not the number one suspect and they wanted information. The 
police did in fact suspect Scott. Scott told the police he was wearing the same underwear as 
the previous night. He gave them to the police. He said his clothes from the night before were 
at his brothers. The clothes had DNA from the victim. The trial judge excluded the written 
statement and oral admissions of Scott. 
 
Bunning v Cross 
Case to use when there has been a situation of improper conduct – i.e. some illegality (such 
as a warrantless search). 
Difficult nevertheless – two competing policy aims: 

• Convict as many wrongdoers as possible. 
• Control the unlawful conduct of police. 

In Bunning v Cross, man was pulled over by the police and told them he had been drinking. 
The standard police procedure in WA was to offer a roadside breath test. This had to be done 
before going to the police station. Police failed to do this. Magistrate said that the police had 
no reasonable grounds for believing the accused was under the influence of alcohol. This 
meant that the police station breath test was improperly obtained. 
Case went to HCA, who said that just because evidence was improperly obtained, it is NOT 
automatically inadmissible. A discretion is created that allows a judge to exclude it. 
 
Cleveland’s Case 

• Where a voluntary confession to which might be fairly admitted against an 
accused would be rejected in the public’s interest because of the unlawful 
conduct leading to the making of confession. 

• Gibbs 
o Agrees with Brennan. 
o The extent to which questions of disciplining police or controlling 

investigative methods is said to be relevant, proper weight must be given 
to the seriousness of the crime being investigated. 

o In terms of controlling evidence, proper weight must be given to offence 
that is being investigated. 
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o Example: shoplifting would attract more likely sanctions against evidence 
than some evidence against a serial killer. 

Tofilau v R 
• Undercover police adduced confessions from the accused by making them 

believe that they, in the capacity of their undercover identities had the power to 
influence corrupt officials in the favor of the accused. 

• Was it made by a person of authority: not considered. 
• Discusses confessional statements: 

o Confessional statement made out of court by the accused is not 
admissible when it is shown to be made involuntarily. 

o The burden on showing the confessional statement being made 
voluntarily is the side wishing to adduce it – i.e. the prosecution. 

o If there is nothing to indicate confession is made voluntarily, then there is 
an assumption that it is made involuntarily. 

• Two distinctions: 
o Inducement Rule 

§ Inducement rule states that confessional statement was not made 
voluntarily but received because of an inducement. 

o Basal Involuntariness 
o Someone not required to make a statement; however, in Lees case it is 

said that you have to show that your will has not been overborne. 
 

Derivative Evidence (Fruit of the Poison Tree) 
Where, in the course of a confession, an accused person gives investigators sufficient 
information for them to gather other evidence against that him/her, the position is 
unclear. - R v Scott [1993] 1 Qd R 537. 
 
I respectfully disagree with the reasoning in Edelsten, that derivative evidence will 
automatically be excluded where a confession is inadmissible on unfairness grounds. �  
In Scott, confessions and admissions were excluded on the discretionary basis of unfairness, 
but the admissibility of the resulting physical evidence depended on the test in Bunning. The 
question is whether the physical evidence ought to be excluded when weighing the competing 
requirements of public policy, the desirable goal of convicting a wrongdoer and preventing 
the encouragement of unlawful or improper conduct of those enforcing the law. This is 
consistent with the reasoning of Brennan CJ that a court may deprive the police of evidence, 
which is the “fruit of their illegal or improper methods”. 
As a matter of public policy, if all derivative evidence obtained through covert investigation 
was rendered unfair and inadmissible, the impact on law enforcement would be disastrous. 
Moreover, the underlying reasoning behind the public policy test is to prevent police 
misconduct. As it has already been established that there was no unlawful or improper 
conduct by the policemen, discouraging misconduct is irrelevant to the present case.  
Where a confession is excluded, subsequent evidence may be admissible, even if a response 
of the confession. In Barker, the court held that derivative evidence was inadmissible, 
because the promise made to the accused explicitly required production of derivative 
evidence. This is distinguishable from the present case, as the promise to help conceal the 
crime and create an alibi was not contingent on the accused showing police where he hid the 
body. In the analogous case of Wray, despite an inadmissible confession, the murder weapon 
and the fact the accused led police to its location were admissible. Therefore, the physical 
evidence at the site, the fact that the appellant drew a map locating physical evidence and 
led police officers to the site containing the victim’s skeletal remains, shoes and clothing is 
both admissible and compelling. Without this evidence, the appellant would likely be 
acquitted, despite its strong probative effect.  


