
Introduction – Crime, Law and Morality 

Key Principles: actus reus, mens rea, legal personhood, doli incapax. 
 
Objective Principles: 
* Constructive-murder rule: a person may be guilty of murder, if while in the course of committing an offence 

(punishable by 25 years), accidentally killed someone.  
Considers doctrine of prior fault which denies a person a defence in circumstances requiring the defence arose 
out of their own fault. Justification for constructive liability is a social defence.  

* Negligence: assessing individual’s behaviour according to what a reasonable person in the same situation ought 
to have known or done, irrespective of the individual’s subjective awareness. 

* Strict and absolute liability: strict liability offences are those for which a person may be convicted without proof 
of mens rea and can escape criminal responsibility by defence of mistake of fact whereas absolute liability does 
not permit such a defence.  

Defences 

Offences that negate the mental element of a crime:  
* Mistake of fact  
* Accident  
* Insanity  
1. Accused must have been deprived of reasoning power due to a disease of the mind. 
2. Such deprivation of reasoning power caused the accused not to realise the wrong of their doing. 
* Intoxication – only a defence available to crimes like physical assault, rape and manslaughter.  
 
Offences that negate the conduct element:  
* Automatism  
* Insanity and intoxication (to some extent)  
 
Excuse or justifications for criminal behaviour: both conduct and mental element have been established and the 
accused is deemed to be blameless because there were certain extenuating circumstances at the time of the 
offence. 
* Duress – human threat  
* Necessity – threat of a human or natural event  
* Self defence  
 
Extensions of Criminal Liability – Inchoate Offences: 
* Complicity – assist or encourage others to commit a crime. 
* Attempt 
* Conspiracy – 2-3 people agreeing to commit unlawful acts, intention element. 
 
Individual Choice and irrelevance of motive: e.g. Euthanasia - compassionate motivation and consent is 
irrelevant, considered homicide or aiding and abetting suicide. 

The Scope and Principles of Criminal Law 

Criminalisation: to declare a certain kind of conduct is a public wrong that should not be done, to institute a threat 
of punishment in order to supply a pragmatic reason for not doing it, and to censure those who nevertheless do it. 
 
Normative Theory – developing normative theory of criminalisation involves specifying legal conditions that must be 
present before behaviour can be criminalised. Theory prevents further over-criminalisation by deepening 
determination of what crimes are while considering guiding principles of fairness, equality before the law, 
consistency and integrity, etc. 
 



Individual autonomy approach – individual has capacity and free will to make meaningful choices and should be 
treated as responsible for their own behaviour. An individual should not be held criminally liable or subject to state 
punishment unless they had the capacity and fair opportunity to be held otherwise. These people should be 
punished if they cause harm to other people – the state has a duty not merely to prevent denial of freedom, but also 
to promote it by creating the conditions of autonomy i.e. punishment of wrong. 
 
* Joseph Raz – 3 main features: capacity for autonomy, state has duty to prevent denial of freedom and promote 

freedom by defining conditions of autonomy, one may not pursue any goal by means which infringe people’s 
autonomy unless such action is justified by the need to protect or promote others’ autonomy.  

* Free will argument has been contradicted by the determinist claim that all human behaviour is determined by 
caused individuals ultimately cannot control.  
 

Community Welfare Approach – the fulfilment of certain basic interests such as maintaining one’s personal safety, 
health and capacity to pursue one’s chosen life plan. It recognises social context and considers collective goals, 
seeing criminalisation as necessary to protect the physical wellbeing of members of the community and maintain 
their safety, health and capacity from immoral actions (harm principle). Consider best punishments to maximise 
protection of community interests and justifies sacrifice of some liberties. ‘Community’ rather than ‘individual’ focus.  
Findlay’s theory (descriptive) says community welfare will override individual autonomy.  
 
The Harm Principle and Public wrongs – the State is justified in criminalising any conduct that causes harm to 
others or creates an unacceptable risk of harm to others. The only purpose for which power can be rightfully 
exercised over any member of a community against his will is to prevent harm. It is not causing harm that justifies 
criminalisation, but rather the wrongful causing of harm against an individual, remotely or broadly, or against the 
public.  
 
Minimalist approach – based on particular conception of criminal law and its relationship to principles of autonomy 
and welfare. Four main components: respect for human rights, right not to be subjected to state punishment, 
criminal law should not be invoked unless other techniques are inappropriate, conduct should not be criminalised if 
the effects of doing so would be worse than not doing so.  
 
Theorists on criminalisation: 
Norrie: CL “contradictory, chaotic and illogical” due to conflict in underlying principles. 
 
Rush and Yeo: notion of jurisdiction, ‘the power (authority, legitimacy or justification) of law for decisions made in 
the name of the law.’  
* Propositions regarding mens rea by Lord Scarman: presumption that mens rea is required before a person can 

be held guilty, presumption is strong where offence is ‘truly criminal,’ presumption applies to statutory offences 
and can be displaced only if this is clearly expressed or applied, and the only situation where presumption can 
be displaced is where the statute is concerned with issues of social concern like public safety; presumption 
stands unless it can be shown the creation of strict liability will be effective to promote objects of the statute.  

* Aboriginal customary law and cultural factors: argument that non-indigenous criminal law is the only source so is 
continually contested. E.g. Mabo spells out clear approach of how courts should deal with issues in determining 
native law but there are still issues with sovereignty etc. causing injustice. Push for improvements in this area.  

 
Ashworth & Horder (normative): minimal approach, people should only be held liable when they ‘choose’ 
wrongdoing and the wrongdoing must be substantial, enforced with respect for equal treatment, human rights and 
proportionality, explores principles of the range of criminal law, rule of law and process and conditions of liability 
which link with principles of autonomy and welfare.  
 
Gardner & Shute: wrongful causing of harm warrants criminalisation.  

Elements of Criminal Offences 

Actus Reus & Mens Rea 



Actus Reus is the physical or conduct element and can be an act or an omission or failure to act and Mens Rea is 
the mental element which determines fault (Criminal Code s3.1(1)). This is the general principle for crimes that have 
a fault element (Meyers, 1997).  
 
Actus non facit reum, nisi mes sit rea – to form an act is not enough, you also need a guilty mind. 
Elements of Actus Reus include the act, circumstances, causation and consequences. Status offences may 
include strict or absolute liability where the prosecution is not required to prove the accused performed and liability 
arises through satisfaction of criteria, which acts as a tool of efficiency, deterrence and community protection.  
 
Standards of Mens Rea include intention, recklessness, and knowledge, which consider the subjective state of 
mind of the accused. Negligence can be considered objectively. Strict liability can have defence of honest and 
reasonable mistake of fact but for absolute liability the only defence is not being responsible for the act.  
 
AR means person is at fault and should be convicted if MR is there and they realised what they were doing and 
appreciated the risk of any prohibited consequences. This applies to crimes under the Crimes Act 1900 (NSW).  
 
Relevance of Motive to fault: motive becomes relevant at sentencing. Liability and proof of the elements of the 
offence and any mitigating/aggravating factors like motive should be separated.  
 
Actus Reus & Mens Rea need to be proved beyond reasonable doubt.  
 
Actus Reus + Mens Rea = Conviction. 
 
Beyond reasonable doubt is the highest standard of proof that the Crown 
must achieve before an accused can be convicted. Conversely, balance of 
probabilities means more likely than not and is a test of sufficiency, proven 
by the accused. Evidential burden applies to defences – ‘more probable 
than not’ that they discharged belief. 
 
Types of offences: Mens rea offences, Absolute and strict liability offences. 
 
 
 

Evidential Burdens  

Woolmington v DPP (1935): Woolmington intended to threaten his wife that he would kill himself with a gun but it 
accidentally went off and killed her. He was convicted of murder and sentenced to death but appealed, based on the 
golden thread principle, arguing the judge misdirected the jury by saying he was presumed guilty unless he could 
satisfy the jury that his wife’s death was an accident. Appeal dismissed on the basis of no substantial miscarriage of 
justice.  
 
Ratio: presumption of innocence is essential; Burden of proof in criminal matters is that the prosecution must prove 
D guilt beyond reasonable doubt (golden thread); Appeal can only be dismissed if jury would have come to the 
same conclusion with correct guidance.  
 
Golden Thread: it is the duty of the prosecution to prove the prisoner's guilt subject to... the defence of insanity and 
to any statutory exception. 
* It is only relevant to the extent that offence definitions specify particular elements as part of the offence 

definition.  
* Can relieve the burden on the prosecution through making liability on the state of mind of a reasonable person or 

to make liability absolute. 
* Statutory reversal of burden of proof in drug offences (Momcilovic, 2011). 
* Person is presumed innocent until proven guilty and they have a right of silence in the face of a criminal 

accusation. So, in theory the defendant can be mute and require the prosecution to prove its case but in reality, 

Basic Legal Process 
 
1. Did D perform the actus reus? 
Causation? Voluntary? 
 
2. Did D have requisite mens rea? 
Silent (HKT)? Subjective or objective? 
Did AR and MR coincide (temporal 
coincidence rule)? Reasonable 
prospects of conviction?  
 
3. Is there a defence?  
 



there is a large premium placed on the prosecution obtaining confessional evidence where offences are defined 
to require proof of actual awareness by the accused 

* In sexual assault trials, where the victim and accused frequently give conflicting versions of the event, the effect 
of the golden thread is that the jury must five the defendant the benefit of the doubt and acquit.  

 
Persuasive burden: the duty of a party to persuade the trier of fact by the end of the case of the truth of certain 
propositions, which depend on substantive rules of law and pleadings.  
Reversed in s29 drug offences, s527C property offences.  
 
Evidential burden: one party’s duty of producing sufficient evidence for a tribunal to call upon the other party to 
answer. Quantum of evidence on D to “suggest a reasonable possibility of defending themselves.”  
* Question of how much evidence satisfied the evidential burden is difficult but it must be enough to suggest a 

reasonable possibility for a conclusion. Discharged where a defendant leads evidence to prove a fact in dispute 
or cross-examines a prosecution witness (Woolmington).  

* The rule imposing evidential burden is applied by the judge and governs what the judge does in leaving a 
question to the jury. Rule imposing the persuasive burden is for application by the jury and governs what the 
judge says in directing the jury.  

* Allocation of burden depends on definition of the crime and must consider what has to be proved by mens rea 
and who has to prove it.  

* Statutes expressly impose burden of proof upon defendants where proof would be difficult or impossible to 
achieve especially in circumstances where the facts are peculiarly within the knowledge of the accused. Also 
imposed in serious offences where there is a strong desire within the community to prevent the offence at any 
cost and thirdly, where there appears to be a category where onus is placed on an accused merely as a matter 
of convenience.  

* Criminal Code imposes an evidential burden on the accused in relation to excuses based on intoxication, 
mistake, claim of right, duress, self-defence and necessity.  
 

Where statutes are silent as to mens rea 

He Kaw Teh (1985): defendant sentenced to 20 years prison on two convictions against the Customs Act 1901 (Cth) 
of importing and being in possession of heroin. Trial judge directed the jury that the prosecution did not have to 
show any “specific state of mind, whether of motive, intention, knowledge or advertence” so the defendant has to 
prove his innocence on balance of probabilities (drug offence condition).  
 
Gibbs CJ: When a statutory offence is silent concerning mens rea, the courts are responsible for determining which 
mental element applies to the relevant conduct element. It can only be rebutted by an examination of the words 
to suggest parliament intended no mens rea, an examination of the subject matter/seriousness (look at 
penalty and moral stigma) of the offence, or an examination of whether having no mens rea requirement 
would assist the enforcement of law (strict liability). If it is strict liability there is the defence of honest and 
reasonable mistake. If it is not rebutted, must determine standard of mens rea – intention, recklessness, 
knowledge. Brennan J says this is usually subjective.  
 
Offences in this case mean presumption of mens rea are not rebutted, the relevant elements of actus reus are the act 
and the circumstances and there is no consequence. Because there is a circumstances component, P bears the 
onus of proving that D knew of the drugs. So, the appeal was allowed to shift the burden to P.  
 
Significance of He Kaw Teh: provides framework for analysing statutory criminal offences and alternatives when 
courts have to determine mens rea questions relating to the actus reus of a particular offence.  
* Wampfler: 3 categories of statutory criminal offences are where P must prove MR, strict liability and absolute 

liability  
Street CJ – HKT is authority for the proposition that, for mens rea purposes, statutory criminal offences fall 
under: 
1. those in which there is an original obligation on the prosecution to prove MR. 



2. those in which MR will be presumed unless and until material is advanced by the defence of honest and 
reasonable belief that the conduct in question is not criminal where P then has the burden of negativing such 
belief beyond reasonable doubt. (strict liability) 

3. Those in which MR plays no part and guilt is established by proof of the objective ingredients of the offence. 
(absolute liability) 
Brennan J: primary presumption is that a statutory offence which is silent in regard to MR falls into 1. After 
rebuttal, it is a question of whether it may fall in 2. or 3. 

* In HKT, Brennan J distinguished between elements of the offence definition that are integral to the act and those 
which are simply attendant circumstances: Actus Reus = Act and Attendant Circumstances – AR of importing 
prohibited narcotics consisted only of an act and couldn’t be broken down into act (importing) and 
circumstances (prohibited good) because the nature of the substance was integral. Therefore, the prosecution 
has to prove intention to import.  

* Sherras v De Rutzen (1895): presumption requiring MR where statute is silent. 

 
 


