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CONCISE LAWS2010 – ADMINISTRATIVE LAW 
 
Judicial Review Requirements: 

1. Jurisdiction 
2. Standing 
3. Grounds of Review 

a. Procedural Grounds 
b. Reasoning Process Grounds 
c. Decisional Grounds  

 
Attorney General (NSW) v Quin – Merits vs Law 

• The court has no power to protect a person's rights against adverse decision other than enforceable 
rights 

• “The duty and jurisdiction of the court to review administrative action do not go beyond the declaration 
and enforcing of the law which determines the limits and governs the exercise of the repository's power. 

• If, in so doing, the court avoids administrative injustice or error, so be it; but the court has no jurisdiction 
simply to cure administrative injustice or error. 

 
Merits Review 

• ‘Merits review’ is an established part of administrative law landscape, however bear in mind: all merits 
review is a creature of statute. 

• Shared understanding – ‘full’/ ‘de novo’ merits review: 
o reviewer is external and independent of decision-maker (regardless of type of error); 
o reviewer asks – is the decision under review ‘correct and preferable’, on the materials available 

to the reviewer and in the circumstances at the time of the review; and 
o if considers decision made is not the correct and preferable one – reviewer may exercise all the 

powers of the decision-maker to vary or substitute decision. 
• Merits review is only available where statute provides for it.  

 
(1) What can the AAT Review? 

• S 25 (1)(a) of AAT Act: An enactment may provide that applicants may be made to the AAT for review 
of decisions made in exercise of powers conferred by the enactment 

• Decision: S 3(3) of AAT: “Decision” means making, suspending, revoking or refusing to make an order 
or determination 

o Tribunals can decide on question of law but cannot decide on question of law ‘conclusively’ 
(courts can) 

§ Conclusive decision could be challenged only by way of an appeal  
§ Non-conclusive decision can be challenged by way of judicial review or in collateral 

proceedings 
o Includes “purported exercise of powers conferred by enactment”; includes decision that are not 

made within power i.e. decision that are invalid/ineffective in law; Collector of Customs (NSW) v 
Brian Lawlor Automotice Pty Ltd 

 
(2) Who can apply for review? (Standing) 

• Section 27(1): The application may be made by or on behalf of any person whose interests are affected 
by the decision 

• Section 30(1A): The Tribunal may, in its discretion, make any other person whose interests are affected 
by the decision a party to the proceedings - on application by the person 

(3) Administrator’s Reason for Decision 
• Administrative Appeals Tribunal Act 1975 (Cth), s28 

o Request for reasons 
§ by a person who is entitled to apply to the Tribunal for review of the decision 
§ request is made in writing to the decision-maker 

o Reasons are to set out 
§ findings on material questions of fact 
§ referring to the evidence or other material on which those findings were based, and 
§ giving the reasons for the decision  

• AAT Act, s 37(1) 
o The administrator must lodge with the AAT:  

§ a statement of reasons for decision; and 
§ every other document that is relevant to review of the decision by the Tribunal 

• AAT Act, s 38  
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o AAT may order the administrator to lodge with the Tribunal an additional statement  
• AAT Act, s 43 – AAT’s decision on review  

o  (2) The Tribunal shall give reasons either orally or in writing for its decision. 
o (2A) If oral reasons are given a party may request the Tribunal to give to them a statement in 

writing of the reasons of the Tribunal for its decision 
(4) Powers of AAT 

• AAT Act, s 43 (1): the Tribunal may exercise all the powers and discretions that are conferred by any 
relevant enactment on the person who made the decision. 

o They can affirm, vary, set aside, make a decision in substitution and remit the matter for 
reconsideration 

o The ability of the tribunal to substitute its own decision – and to exercise all the powers and 
discretions of the original decision-maker in doing so – is what is meant by saying the Tribunal 
“stands in the shoes” of the decision-maker under review – Pochi (1980) 

• New Evidence: Tribunal can rely on evidence that has arisen after the primary decision; they are obliged 
to have regard to the best and most current information available; Shi v Migration Agents Registration 
Authority (2008) 

• Consistency: AAT is not bound by its own previous decision however it should aim to be consistent in 
its decision making; Drake (No.1) 

• Government Policy: 
o AAT and the original decision maker needs to take into account considerations stated expressly 

in statute   
o Government policies are relevant factors to be considered by the tribunal (Drake No. 1); however 

the tribunal should remain independent and should not apply unlawful policies or where its 
application produces a manifestly unjust decision in the circumstances of the case (Drake No. 2) 
– prima facie obligation to give effect to government policy, must provide cogent reasons against 
application 

o Drake (No.1) - This involves an independent assessment of: 
§ the propriety of the policy;  
§ that the circumstances of the case are such that correct decision results from applying 

the policy 
• Failure to Perform Function: AAT has a duty to arrive at correct or preferable decision on review 

according to the material before it, must resolve afresh the claims made, substantial copying of previous 
reasons is not adequate, decision set aside; MZZZW v Minister for Immigration and Border Protection 

(5) Outcome of Merits Review 
• AAT not given power to enforce their decisions 
• Some merits review tribunal decisions may be self-executing, but if it is not self-executing and decision 

maker fails to comply with tribunal’s order, proceeding before a court would be necessary to secure 
enforcement. 

• Review of AAT decisions by the Federal Court: 
o Appeal on a question of law (s44): “A party to a proceeding before the Tribunal may appeal to 

the Federal Court of Australia, on a question of law, from any decision of the Tribunal in that 
proceeding”. 

 
Check full notes for NSW Merits Review  
 
Jurisdiction 
(1) State - NSW Supreme Court 1970 (NSW) – Common Law Inherent Jurisdiction 

• s 23: General Jurisdiction clause 
• s 65: The Court may order any person to fulfil any duty, in the fulfilment of which the person seeking the 

order is personally interested and make an interlocutory order in any case where it appears to 
the Court just or convenient so to do. 

• s 69: remedies; prohibition, mandamus, certiorari or of any other description 
• Kirk v Industrial Relations Commission [2010] HCA 1 à The states’ inherent jurisdiction is not entirely 

based in the common law. It is also protected by the Constitution  
(2) High Court of Australia – Constitutional Jurisdiction 

• Constitution s 73: Appellate Jurisdiction – any and all judgements 
• Constitution s 75: Original Jurisdiction 

o (iii): Where cth or person suing or being sued on behalf of cth is a party 
o (v): Where writ of of mandamus or prohibition or an injunction is sought against an officer of the 

Commonwealth [nb certiorari –available as ancillary remedy] 
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§ Narrow since: is only applicable where a writ is sought against an ‘officer of the 
Commonwealth’ (see below) AND there is a jurisdictional error  

• Plaintiff M61/2010E: 
o Court will read down legislation to facilitate JR where Commonwealth is implicated 
o An ordinary Act of Parliament cannot abrogate the Court’s constitutional jurisdiction 

• It “was written into the instrument to make it constitutionally certain that there would be a jurisdiction 
capable of restraining officers of the Commonwealth from exceeding Federal power” Bank of NSW v Cth 
(1948) 

 
(a) Officer of Cth 
• Traditionally, an ‘officer of the Commonwealth’ is a person appointed by the Commonwealth to an 

identifiable office who is paid by the Commonwealth for the performance of their functions and who is 
responsible to and removable by the Commonwealth – Broadbent v Medical Board of Queensland 

• Examples: 
o Ministers, delegates, public servants, fed judges (not HCA judges) 
o Where a body is incorporated à not an officer of the Cth, e.g. ABT, ABC, APC, ATSIC; but 
o Where a body is established by statute (not incorporated) à it is an officer of the Cth 

§ Plaintiff M61/2010E: HCA judicial review jurisdiction extends to private entities 
performing functions that have a legal effect in decision- making under statute – i.e. 
where corporate decision-making is ‘knitted into’ statutory power 

o Non-government bodies e.g. contractors are not captured – Plaintiff M61/2010E v 
Commonwealth (2010) 

(b) On Behalf of Cth 
• No jurisdictional error is required; Plaintiff M61/2010E, Project Blue Sky 
• Encompasses corporate bodies; Plaintiff M61/2010E 
• HCA may order certiorari and declaration 
• However, the protection offered by s 75(iii) is weak because it contains nothing to disable the parliament 

from using privative clauses to exclude the HCA’s jurisdiction to grant writs 
(3) Federal Courts 

• Federal Court is not a constitutional court so it has no inherent jurisdiction. Its jurisdiction is conferred 
entirely by statute (so can be restricted by ordinary Acts) 

• Two sources: 
o Constitutional writ’ jurisdiction – HCA and FCA 
o ADJR Act jurisdiction – FCA and FCC. 

 
(a) Constitutional Writs – Statutory Extension of HCA Jurisdiction 

• Judiciary Act, s 39B(1) = s75(v) 
• Judiciary Act, s 39B(1A) includes: 

o (a) In which the Cth is seeking an injunction or declaration or 
o (b) Arising under the Constitution, or involving its interpretation; or 
o (c) Arising under any laws made by the Cth Parliament, other than criminal prosecutions 

§ There must be a dispute relating to a right or duty under a law made by the 
Commonwealth Parliament and not merely an interpretation of a federal law: R v Cth 
Court of Conciliation and Arbitration 

• Judiciary Act, s 44: Allows HCA to remit any matters commenced in its original jurisdiction to the FCA 
o Can hear appeals on questions of law from various tribunals and appeals from the Federal 

Magistrate’s Court 
 
(b) ADJR 

• Advantages of bringing an action under the ADJR: 
o Entitlement to statement of reasons – ADJR Act (Cth) s 13(1) 
o No distinction between jurisdictional error and non-jurisdictional error 
o Shifted focus away from remedies to grounds of review 

• Limitations: 
o Cannot review State judicial review matters 
o Excluded expressly by other legislation 
o Decisions by the Governor-General expressly excluded  

• Types of Review: 
o s 5: Decision 
o s 6: Conduct/Procedural steps leading to a decision  

Australian Broadcasting Tribunal v Bond (1990) 
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§ Conduct’ is ‘essentially procedural in character’  
§  ‘Conduct’ is the way in which the proceedings have been conducted ... rather than 

decisions made along the way with a view to the making of a final determination 
§ Substantive decisions and findings of fact are generally not capable of review as 

‘conduct’. Unless what is alleged is some breach of procedural requirements in the 
course of the conduct involved in reaching the relevant conclusion  

ADJR s3(5) 
§ ‘Conduct engaged in for the purpose of making a decision’ includes the doing of any act 

or thing preparatory to the making of the decision  
§ Including the taking of evidence or the holding of an inquiry or investigation 

o s 7: Failure to make a decision 
• Available only if: 

o (1) Decision  
Australian Broadcasting Tribunal v Bond (1990) 

• Broadcasting Act 1942 (Cth), s 88(2)- "The Tribunal may suspend or revoke a commercial licence if ...: - 
(b) the Tribunal is satisfied that the licensee ...is no longer a fit and proper person to hold the licence 

• Tribunal’s findings on the facts  
o Mr Bond was not a fit and proper person to hold a broadcasting licence  

§ Not procedural, not an intermediary step 
o The licensee companies were not fit and proper persons to hold broadcasting licenses  

§ Intermediary step provided for in statue 
• The decision that the licensees were no longer fit and proper persons was a reviewable decision as it 

was a “matter of substance for which the statute provided as an essential preliminary to the 
making of the ultimate decision”. 

• s 5 
o Reviewable decisions are final, operative or determinative decisions rather than steps in the 

reasoning process 
o Ordinarily not a step in the reasoning process taken towards the ultimate decision (unless 

provided for by statute)  
• An intermediate finding or ruling is only reviewable if it is provided for in an enactment and if it 

would resolve an important substantive issue  
 

o (2) Of administrative character 
• Common test: if it is not judicial or legislative it must be administrative (Central Queensland Land 

Council) – legislative and judicial decisions are not reviewable 
• Administrative decision is a decision that applies the law, whereas a legislative decision is one that 

creates the law; R G Capital  Radio Ltd v Australian Broadcasting Authority (2001) 
Roche Products Pty Ltd v National Drugs and Poisons Schedule Committee (2007)  

• Medicine taken off register case 
• Some of the indicators of a “legislative” character:  

o decision determining the content of rules of general application  
o parliamentary control of the decision - parliamentary disallowance  
o public consultation and notification of the making of the regulation 
o broad policy considerations imposed/involved 
o public notification of the making of he regulation 

• Indicators of an “administrative” character:  
o applying rules to particular cases 
o provision for merits review 
o power or executive variation or control  

• Key factors in case: 
o Decision was not made simply for Roche – applied generally 
o The Poison Standard was a national system – broad policy considerations 

 
o (3) Made under an enactment 

• Two-step test for determining whether a decision is “made under an enactment” (Griffith v Tang) 
o 1. Decision must be expressly or impliedly required or authorised by the enactment; AND 

§ The enactment need not be the ‘proximate source of power’ for the decision; it suffices 
for the enactment to be the ‘ultimate source’ of power for the decision – Griffith 

§ The exercise of a corporation’s personal power in furtherance of its private interests is 
not sufficient – NEAT 
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§ Decisions made under contracts or are made according to consensual arrangements are 
not made “under an enactment" (General Newspapers; Griffith v Tang)  

• Decision made to enter contracts: The mere grant of capacity to contract to a 
statutory body, without more, does not render all ensuing contracts reviewable – 
General Newspapers 

o Because a contract entered into by a corporation under a general power 
to enter into contracts is not given force and effect by the empowering 
statute 

• Decision made under a contracts: to be reviewable, the proximate or immediate 
source of the power must be the enactment, not the contract (ANU v Burns) 

§ Bare capacity to contract doesn’t mean that entering into a contract is under an Act. It’s 
the contract that effects right and obligations – not the act (Griffith University v Tang)   

o 2. Decision must itself confer, alter or otherwise affect legal rights or obligations, and in that 
sense the decision must derive from the enactment 

§ Though the decision need not alter or affect legal rights arising under the enactment in 
question; any legal right, whatever its source, will suffice – Griffith 

§ No decision ‘under’ an enactment if only a consensual relationship existed as between 
the parties – Griffith  

Griffith v Tang (2005)  
• Exclusion of Tang from PhD Program due to misconduct 
• High Court by majority held that the terms of the Act (e.g. “to provide courses of study” and “confer 

higher awards”) were too broad  
• Test: 

o 1. Satisfied – the Committees involved depended for their existence and powers upon the 
delegation in the Act 

o 2. Failed – there were no legal rights or obligations under private law that were affected by the 
decision 

• The capacity to affect legal rights and obligations must be derived from statute not contract or some 
other private law 

Gleeson CJ:  
• The termination occurred under the general law and under the terms and conditions on which the 

student was willing to enter a voluntary relationship with the University 
• The power to formulate the terms and conditions of the relationship were conferred in general terms by 

the Griffith University Act. 
• While the two Acts were part of the legal context in which the relationship existed, the decision to end the 

relationship was not given legal force or effect by the Act (i.e. no statutory basis)  
General Newspapers Pty Ltd v Telstra (1993)  

• Telstra Case – printing phone books tender 
• Reviewable decisions are decisions which are given force or effect by the enactment which 

authorizes them 
• Telstra may have been created by statute- but this only conferred its “capacity” to enter into contractual 

relations 
• The legal context is contractual and Telstra is only exercising its contractual capacity/powers 
• The decision to enter into the contract was not relevant authorised or required under the enactment; nor 

was it given force or effect by the Act 
NEAT Domestic Trading Company Pty Ltd v AWB Limited (2003)  

• Wheat Monopoly 
• Act confers significance on AWB’s decision; but it doesn’t authorise or empower its decision – the AWB 

did not need statutory authority to give it capacity to provide an approval.   
• AWBI’s powers are given under the general law (Corporations Act) rather than a specific statute   
• Having been given a wheat export monopoly and being required by companies law to pursue its 

commercial interests, it did not make sense to impose “public regarding” obligations on the company. 
• “No sensible accommodation” could be made between public and private consideration 

Context: 
• It is best to understand this in the context of privatization since the late 1980s. 
• The exercise of many governmental functions was given to private companies. 
• So in this case, AWB was really exercising government functions and should have been for review. 
• Decision has potential for abuse – administrative decisions could be handed over to private companies 

to prevent scrutiny. 
 
Document, which is the enactment: 
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• Enactment means an Act of Parliament or an instrument under such an Act. Instrument includes rules, 
regulations or by laws. 

Chittick v Ackland (1984) 
• Be a document under which decisions of an administrative character may be made, and 
• Have the capacity to affect legal rights and obligations, and  
• Be unilaterally variable by its maker  
• An ordinary contract is therefore not an ‘enactment’  

 
o (4) Other than a decision by the GG or a decision included in Schedule 1 (includes privative 

clauses) 
o IMPORTANTLY, if you are challenging delegated legislation, you CANNOT seek review under 

the ADJR Act (as it is not a decision of an administrative character)): Queensland Medical 
Laboratory v Blewett 

 
Check full notes for Private/Public Distinction 
 
Errors of Law and Fact 

 
(1) Common Law 
General Principles: 

1. Fact finding – nearly always a question of fact 
2. Rule-stating – nearly always a question of law 
3. Rule application – generally a question of law 
 
(a) Fact Finding 
• General principle: determining the facts by way of primary findings and inferences generally involves 

questions of fact. 
• Three Exceptions: 

o Jurisdiction Facts (dealt with in Substantive Grounds of Judicial Review): Body must find a 
certain fact before they are able to make a decision. 

o No Evidence à ADJR s5(1)(f/h) à JE 
§ If established that there was no evidence to reach conclusion that body did, then fact-

finding is not legal. Strict requirement that there be no evidence or probative 
material for the finding 

§ Even if the evidence is minimal and unsubstantial (i.e. flimsy), this still constitutes 
evidence. The inadequacy of material is not enough: Melbourne Stevedoring. 

§ If there is evidence or probative material, there is no error of law just because reviewing 
court prefers a different version of the evidence: Azzopardi. 

Ex parte Melbourne Stevedoring Co Pty Ltd (1953) 
• Decision about employer no longer fit to be registered as employer – cancellation of registration 
• Judgment sets up distinction between:  

o a ‘mere insufficiency of evidence...to support a conclusion of fact’ OR 
o ‘absence of any foundation in fact for fulfilment of the conditions upon which in point of 

law the existence of the power depends’ 
Repatriation Commission v Holden [2014] 

• Husband’s war service caused PTSD which lead to heart attack 
• Two grounds of challenge for errors of law: 

o AAT had no evidence for its conclusion; 
o AAT had not complied with the relevant statutory requirements for reason-giving 



 
 
 
 

SCAFFOLD 
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JURISDICTION 
(1) State - NSW Supreme Court 1970 (NSW) – Common Law Inherent Jurisdiction 

• s 23: General Jurisdiction clause 
• s 65: The Court may order any person to fulfil any duty, in the fulfilment of which the person seeking the 

order is personally interested and make an interlocutory order in any case where it appears to 
the Court just or convenient so to do. 

• s 69: remedies; prohibition, mandamus, certiorari or of any other description 
• Kirk v Industrial Relations Commission [2010] HCA 1 à The states’ inherent jurisdiction is not entirely 

based in the common law. It is also protected by the Constitution  
 
(2) Federal – High Court of Australia - Constitution 

• Constitution s 73: Appellate Jurisdiction – any and all judgements 
• Constitution s 75: Original Jurisdiction 

o (iii): Where cth or person suing or being sued on behalf of cth is a party 
§ No jurisdictional error is required; Plaintiff M61/2010E, Project Blue Sky 
§ Encompasses corporate bodies; Plaintiff M61/2010E 
§ HCA may order certiorari and declaration 
§ Not protect from privative clause 

o (v): Where writ of of mandamus or prohibition or an injunction is sought against an officer of the 
Commonwealth [nb certiorari –available as ancillary remedy] 

§ Narrow since: is only applicable where a writ is sought against an ‘officer of the 
Commonwealth’ (see below) AND there is a jurisdictional error  

§ Traditionally, an ‘officer of the Commonwealth’ is a person appointed by the 
Commonwealth to an identifiable office who is paid by the Commonwealth for the 
performance of their functions and who is responsible to and removable by the 
Commonwealth – Broadbent v Medical Board of Queensland 

• Plaintiff M61/2010E: 
o Court will read down legislation to facilitate JR where Commonwealth is implicated 
o An ordinary Act of Parliament cannot abrogate the Court’s constitutional jurisdiction 

 
(3) Federal – Federal Court – Judiciary Act 1903 

• Judiciary Act, s 39B(1) = s75(v) 
• Judiciary Act, s 39B(1A) includes: 

o (a) In which the Cth is seeking an injunction or declaration or 
o (b) Arising under the Constitution, or involving its interpretation; or 
o (c) Arising under any laws made by the Cth Parliament, other than criminal prosecutions 

§ There must be a dispute relating to a right or duty under a law made by the 
Commonwealth Parliament and not merely an interpretation of a federal law: R v Cth 
Court of Conciliation and Arbitration 

• Judiciary Act, s 44: Allows HCA to remit any matters commenced in its original jurisdiction to the FCA 
o Can hear appeals on questions of law from various tribunals and appeals from the Federal 

Magistrate’s Court 
 
(4) Federal – Federal Court – Administrative Decisions (Judicial Review) Act 1977 

• s 5: Decision 
• s 6: Conduct/Procedural steps leading to a decision 

Australian Broadcasting Tribunal v Bond (1990) 
§ Conduct’ is ‘essentially procedural in character’  
§  ‘Conduct’ is the way in which the proceedings have been conducted ... rather than 

decisions made along the way with a view to the making of a final determination 
§ Substantive decisions and findings of fact are generally not capable of review as 

‘conduct’. Unless what is alleged is some breach of procedural requirements in the 
course of the conduct involved in reaching the relevant conclusion  

ADJR s3(5) 
§ ‘Conduct engaged in for the purpose of making a decision’ includes the doing of any act 

or thing preparatory to the making of the decision  
§ Including the taking of evidence or the holding of an inquiry or investigation 

• s 7: Failure to make decision 
ADJR is available if: 

1. Decision (Australian Broadcasting Tribunal v Bond) 
a. An intermediate finding or ruling is only reviewable if it is provided for in an enactment and if it 

would resolve an important substantive issue 
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b. Reviewable decisions are final, operative or determinative decisions rather than steps in the 
reasoning process (unless provided for in statue) 

2. Of Administrative Character 
a. If it is not judicial or legislative it must be administrative (Central Queensland Land  Council) – 

legislative and judicial decisions are not reviewable 
b. Administrative decision is a decision that applies the law, whereas a legislative decision is one 

that creates the law; R G Capital  Radio Ltd v Australian Broadcasting Authority (2001 
c. Some of the indicators of a “legislative” character: Roche (med taken off register) 

i. decision determining the content of rules of general application  
ii. parliamentary control of the decision - parliamentary disallowance  
iii. public consultation and notification of the making of the regulation 
iv. broad policy considerations imposed/involved 
v. public notification of the making of he regulation 

d. Indicators of an “administrative” character: Roche 
i. applying rules to particular cases 
ii. provision for merits review 
iii. power or executive variation or control  

3. Made under an enactment 
a. Decision must be expressly or impliedly required or authorised by the enactment; AND 

i. The enactment need not be the ‘proximate source of power’ for the decision; it suffices 
for the enactment to be the ‘ultimate source’ of power for the decision – Griffith 

ii. Decisions made under contracts or are made according to consensual arrangements are 
not made “under an enactment" (General Newspapers; Griffith v Tang)  

1. The mere grant of capacity to contract to a statutory body, without more, does not 
render all ensuing contracts reviewable – General Newspapers 

a. Because a contract entered into by a corporation under a general power 
to enter into contracts is not given force and effect by the empowering 
statute 

2. The exercise of a corporation’s personal power in furtherance of its private 
interests is not sufficient – NEAT 

b. Decision must itself confer, alter or otherwise affect legal rights or obligations, and in that 
sense the decision must derive from the enactment 

i. Though the decision need not alter or affect legal rights arising under the enactment in 
question; any legal right, whatever its source, will suffice – Griffith 

ii. No decision ‘under’ an enactment if only a consensual relationship existed as between 
the parties – Griffith  

c. Document which is an enactment: Enactment means an Act of Parliament or an instrument 
under such an Act. Instrument includes rules, regulations or by laws. 

4. Other than a decision by the GG or a decision included in Schedule 1 (includes privative clauses) 
5. IMPORTANTLY, if you are challenging delegated legislation, you CANNOT seek review under the 

ADJR Act (as it is not a decision of an administrative character)): Queensland Medical Laboratory v 
Blewett 
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ERRORS OF LAW AND FACT 
 
ADJR Act s5(1)(f) (ABT v Bond) 

• To be reviewable under this ground, the error must be material in the sense that, but for the error, the 
decision would or might have been different 

• ADJR Act s 5 (1)(f) reflects the CL  
 
1. Fact finding – nearly always a question of fact 

General principle: determining the facts by way of primary findings and inferences generally involves questions 
of fact. 
Three Exceptions: 

• Jurisdictional Facts 
• No Evidence à ADJR s5(1)(f/h) à JE 

o If established that there was no evidence to reach conclusion that body did, then fact-finding is 
not legal. Strict requirement that there be no evidence or probative material for the finding 

o Even if the evidence is minimal and unsubstantial (i.e. flimsy), this still constitutes evidence. The 
inadequacy of material is not enough: Melbourne Stevedoring. 

o If there is evidence or probative material, there is no error of law just because reviewing court 
prefers a different version of the evidence: Azzopardi 

• Illogical/Perversity in Finding of Facts à ADJR s5(1)(f) 
o The reasoning process from original facts leading to decision is illogical/perverse 
o Fact finding is not reviewable on basis that finding is illogical or perverse; Azzopardi 
o Haritos: 

§ Federal Court judges are embracing a new "substance rather than form" approach to 
identifying questions of law; à "mixed questions of fact and law" may fall be within the 
jurisdiction of the Court to review 

§ Accepted that irrational, illogical and not based on findings or inferences supported on 
logical grounds as error of law 

2. Rule-stating – nearly always a question of law 
• Generally a judicial appeal case (s44 Judiciary Act) 
• Pozzolanic Principles (1st 4 of 5): 

1. The question whether a word or phrase in a statute is to be given its ordinary meaning or some 
technical or other meaning is a question of law 

2. The ordinary meaning of a technical legal term is a question of law 
3. The meaning of a technical legal term is a question of law 

§ i.e. legal concept/words used by judges e.g. ‘consideration’ in contract law 
4. The effect or construction of a term whose meaning or interpretation is established is a question 

of law 
• Generally, statutory construction is a question of law. If a word or phrase is a composite phrase, it is a 

question of law: Collector of Customs v Agfa- Gavaert (1996) (e.g. “silver dye bleach reversal process”)  
• All that is required to be identified is that the words are used in a “sense different to ordinary speech”; 

Collector of Customs v Agfa- Gavaert 
• If it requires the linking of phrase and the purpose of the act as a whole it is a question of law; Collector 

of Customs v Pozzolanic Enterprises Pty Ltd  
3. Rule application – generally a question of law 
• Hope v Bathurst City Council (1980) 

o The application of a statutory word or phrase is ‘wrong in law’ if:  
§ There is more than one reasonable answer to the question of whether the facts found fall 

within or outside of legal term, it will intervene only if an unreasonable answer is given   
§ Only one conclusion is open (that the facts necessarily fall within or outside a statutory or 

legal term) it will correct any wrong answer given 
• Pozzolanic Principle 5: The question whether facts fully found fall within the provision of a statutory 

enactment properly construed is generally a question of law.  
o Except where ordinary words are used in the Statue; Hope 
o Applying technical words or phrases to the facts as found is a question of law 

Applying ordinary words or phrases to the facts is a question of fact 
 
 
 
 
 
 


