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Relevance 
 

- Under s 56 of the act, except otherwise provided by the act, evidence that is relevant in a proceeding 

is admissible in the proceeding. Subsection 2 provide that irrelevant evidence is inadmissible 

- Relevant evidence is subject to the discretionary exclusion rules of ss 135, 136 and 137. 

Cases:  

Papakosmas v The Queen [1999] HCA 37. 

Facts:  

• The appellant, Papakosmas (P) was at Christmas Party with his secretary 

• Later that night, P took the complainant into a small room and tried to kiss her and convinced the 

complainant into sexual intercourse despite her lack of consent and resistance 

• Afterwards, P left, and complainant stated she was raped to three different co-workers appearing distressed 

and crying 

• P admitted to having attempted to have sexual intercourse with the complainant, however it has been 

consented 

• P appealed his conviction on the basis that the evidence of the complainant’s complaint should not have 

been admitted 

Issues: 

1. Whether the evidence of the three co-workers was relevant under s 55? 

2. Whether s 66 makes evidence of a recent complaint of sexual assault admissible as ‘first-hand hearsay’? 

3. Whether the judge exercise the power given under s 136 if the evidence of the fact in issue is by reason of 

s 66? 

Reasoning/Decision:  

The appeal from the Supreme Court of New South Wales was dismissed. The court held that evidence of 

recent complaints in sexual assault were allowed in for the purpose of enabling the jury to decide whether a 

woman’s conduct was consistent with her testimony negating her consent. 

1. When applying s 55, the evidence of the complainants was relevant. If the evidence was accepted, it could 

rationally have affected the assessment of the probability of a fact in issue, which is largely the lack of 

consent. 

2. However, the evidence was hearsay, and s 66 is an exception to the hearsay rule. Due to the complainant 

immediately recounting her alleged rape to her co-workers, this satisfied the ‘freshness’ test where 

occurrence of an alleged fact is fresh in the memory of the complainant when the complaint is made. 

3. The was no application to the judge to exercise his discretion under s 135. P’s suggestion that a judge 

should always use this discretion when faced with complaint evidence was rejected by the court. There is 

not general rule to the application of s 135. In this case, the evidence did not satisfy the requirements of s 

136 as it would be misleading or confusing nor prejudicial to the appellant. 

Ratio: 

Section 55: Relevant Evidence Structure 

 (1) The evidence that is relevant in a proceeding is 

evidence that, if it were accepted, could rationally 

affect (directly or indirectly) the assessment of the 

probability of the existence of a fact in issue in the 

proceeding. 

(2) In particular, evidence is not taken to be irrelevant 

only because it relates only to: 

(a) the credibility of a witness, or 

(b) the admissibility of other evidence, or 

(c) a failure to adduce evidence. 

Majority from Papakosmas, Smith and Evans 

relevance is assessed by: 

1. Identify fact in issue (FII) 

2. Identify evidence 

3. Is it capable of rationally affecting? 

4. If relevant, do exclusionary rules apply? 

5. If excluded, is its probative value outweighed by 

prejudicial effect? 

6. Do the discretionary exclusions apply or is a 

warning as to reliability sufficient? 



• Gleeson CJ and Hayne J: evidence is relevant for hearsay purpose. Fact that an untrue complainant is 

repeated does not make it any less untrue. In this case, it is impossible to deny that the evidence of the 

complainants made to the three witnesses in questions could be regarded by the jury as affecting their 

assessment of the probability that there was no consent to intercourse 

• Guadron and Kirby JJ: The evidence of the three witnesses were closely contemporaneous with the events 

alleged by the complainants and were of a kind that might ordinarily be expected if those events occurred. 

That being so, they rationally bear on the probability of the occurrence of those events and, thus were 

admissible as evidence of the facts asserted in them [59]. 

• McHugh J: evidence that the victim had complained about the assault at the first reasonable opportunity, 

would ‘rationally affect… the assessment of the probability of the existence’ of intercourse having taken 

place and of a lack of consent to that intercourse having been given [77].  

o In determining relevance, you do not consider whether the jury would or might accept it. You 

assumed it is accepted 

Smith v R [2001] HCA 50 

Facts:  

• Four men entered a bank and carried out a robbery. Bank security cameras took photographs of what 

occurred.  

• The Crown alleged that the appellant was one of the persons who entered the bank and that proof was 

available from the photographs.  

• Police who had previously had dealings with the appellant gave evidence that they recognised him in the 

photographs. 

Issues:  

1. Could the police give relevant evidence of recognition of the accused by utilising photographs taken from 

a bank security system? 

a. Could evidence rationally affect the assessment by the jury of the probability of the existence of a 

FII, namely, who was in the photograph or CCTV footage. 

Reasoning/Decision:  

In this case, the assessment of the identity was taken from the same material that was available to the jury. 

The witness’s assertion of recognition was not evidence that could rationally affect the assessment to be made 

by the jury on the same issue and was therefore not relevant 

If the assessment of probability of the fact was affected by the police officer’s evidence it is not by any process 

of reasoning but simply because the decision maker is permitting the substitution of the officer’s view for their 

own. In a case where the issue extends beyond the narrow question of who is depicted in the photograph it 

may be relevant for the witness to give recognition evidence. 

Ratio: Gleeson CJ, Gaudron, Gummow and Hayne JJ. 

• Majority: in determining relevance, you have to determine the issues at trial. The issue in Smith was 

whether the defendant was the person in the photos. The only basis for the police officer’s conclusion was 

the earlier encounter with the accused. 

 


