
LAW 1503: Contract Law – Exam Notes 2017 
 
Common mistakes to watch out for 
• Generally, when discussing breach of contract, repudiation should be addressed if necessary. 
• Repudiation - party would seek a loss of bargain damages.   
• Even if a term does appear to be essential, still discuss the possibility that it is an intermediate term 

and that there has been a fundamental/serious breach.  
• If P is trying to seek damages for the cost of hiring someone to complete the work, not whether or 

not they had actually paid D yet or not.  
o Example: P was to pay D $17,000 to complete their obligation. If P has already paid over 

this money then they will be able to seek damages for the cost of hiring someone to 
complete the work. If P had not yet paid over the money and D had not yet completed the 
work, then P has not suffered a direct loss and so damages would be nominal.  

• Generally, when discussing incorporation, interpretation may also need to be addressed.  
• Do not forget to address the sale of good act if necessary 

o E.g. s 14: implies a term in every contract for the sale of goods that those goods must be of 
merchantable quality and/or fit for their purpose. 

• With regards to conduct being in trade or commerce, if a person is buying and selling a product 
for profit, then generally they will be acting in trade or commerce.  

• Section 21 – prevents companies that are publicly listed from bringing an action (that 
is, if MB was the Plaintiff), thus it doesn’t matter if the defendant is a publicly listed 
company for s 21 to apply. 

  
Remedies 
Self Help (Do not have to go to court) 

• Withhold performance of a contract 
• Termination 
• Deposits and advance payments 

o A deposit indicates that a party is serious about entering a contract.  
o If a deposit is made and a party decides to 'back out' of the contract, then the recipient of 

that deposit may keep that sum of money.  
  

Enforcement (force the party to do as they promised) 
  
Specific performance 
o Order that the contract be performed. 
o Discretionary remedy - usually only granted for the sale of land.  
o Common reasons for refusal of specific performance: 

• Damages would be an adequate remedy (Dougan v Ley) 
• Continuing obligations involved which would require the courts supervision (JC Williams Ltd 

v Lukey and Mulholland) 
• Obligation is one of personal service - e.g. employment (Byrne v Australian Airlines) 
• Unreasonable delay in seeking relief; 
• Plaintiff is unwilling and unable to perform their own obligations; 
• Plaintiff has 'unclean hands'; 
• It may cause hardship to the Defendant.  

  
Injunction 
o Used to enforce negative stipulations and to restrain a breach of contract.  
o Negative stipulations: an order that you should not do within a contract (and if you did do it 

then it would be in breach of the contract). 
o This is a discretionary remedy but it is more commonly granted than specific performance.  

  



Action for debt or money due 
o Used to recover sums of money due under a contract.  
o No need to prove loss, only that money is owed and has not been paid. 
o This is not an equitable remedy but rather, a common law remedy. Thus, it is much more 

commonly granted. 
o If a party only seeks to be paid the sum of money that they are owed under a contract then 

this is the suitable remedy, NOT DAMAGES. 
o Two requirements: 

a. The debt has accrued - that is, A has done their part but B has not yet paid up.  

• For the payment to have accrued, the plaintiff must have earned the payments by 
at least substantially performing their contractual obligations: McDonald v Dennys 
Lascelles 

b. The amount of money must be stipulated.  

  
Compensation (Damages) 
  
The rules 
o Any time there is a breach of contract, a party will be entitled to seek damages. These 

damages will be nominal unless the Plaintiff can prove that they have suffered a loss.  
o If it can be established that there has been a breach of contract, then damages must be 

awarded.  
o Damages must return the Plaintiff to the same situation that they would have been in had the 

contract been performed: Robinson v Harman 
  
Types 
o Expectation damages: putting the party in the position that they would have been in had the 

contract been performed. 
o Reliance damages: putting the party in the position that they were in before the contract was 

formed.  
  
Expectation damages 
o Where a party sustains a loss by reason of a breach of contract, he is, so far as money can do 

it, to be placed in the same situation had the contract been performed - Robinson v Harman 
o The decision in Robinson was endorsed by the High Court in Tabcorp Holdings 
o Loss is often hard to quantify 

• For uncompleted work: the cost of having someone else to complete or rectify it, unless that 
cost would be unreasonable. 

• For undelivered goods: additional cost (if any) of having to buy replacement goods: Sale 
of Goods Act 1895 (SA) s 50 

• If goods cost more, the difference between the two prices; if the goods cost less, then the 
damages will be nominal. 

• For defective goods: compare the value of the goods promised compared to the goods 
supplied: Sale of Goods Act 1895 (SA) s 52 

o Calculating damages is the difference between what happened and what ought to have 
happened: Clark v Macourt 

o Examples of quantifying loss 
• A is to sell a car to B for $10,000; the market value of the car is $12,000; therefore the 

damages would be $2,000 (here the money has not actually been spend but the party 
had an expectation of receiving the car).  

• A is to sell a car to B for $10,000; the market value of the car is $10,000; nominal 
damages for disappointed expectations. 

• If the market value is less than that of the agreed price then no damages will be awarded 
because the Plaintiff has actually saved money.  

  
Bellgrove v Eldridge 
o If you contract to have work done, then you are entitled to have it done. The damages in this 

case were awarded for both the demolition and the rebuilding of a house.  



  
Ruxley v Forsyth 
o Pool was built 6ft deep instead of 7.6ft deep. However, the pool was still deep enough to 

dive into. 
o P wanted damages for the removal and rebuilding of the pool (a cost that was significantly 

greater than the original contract price). 
o The contract was for a pool that P could dive into and the court held that the pool could still be 

used for this purpose.  
o No damages were awarded (unreasonable amount).  

  
Tabcorp Holdings v Bowen Investments 
o Clause in the agreement stated that the tenant could not alter the building without the 

permission of the landlord.  
o D remodelled the lobby without permission. 
o P wanted damages for the remodelling and for the loss of rent that P would suffer whilst the 

building was being restored.  
o The court granted $1.3 million in damages and held that D was clearly and knowingly in 

breach of the contract and that P had an absolute right to damages given that they had made 
is clear that there was to be no altering of the building by tenants.  

  
Loss of bargain damages (for terminated contracts) 
o If a contract is terminated, loss of bargaining damages may be awarded to remedy no longer 

having the contract. They are based on the price that the plaintiff would have received if the 
contract had been performed as promised minus the price that the plaintiff would receive by 
entering into a substitute contract. 
• Example: the different between rent due in the contract and rent that could be obtained 

on the market.  
o This kind of loss is subject to mitigation.  

  
Damages for loss of chance 
o Forms part of expectation damages.  
o Damages must be assessed no matter how difficult they are to quantify: Chaplin v Hicks 
o In rare cases, where expectation damages cannot be ascertained, reliance loss may be 

awarded.  
o Damages for loss of chance must equate to the loss of chance, not the benefit that the party 

would receive had they been granted the chance.  
  
Chaplin v Hicks 
o P entered into a beauty contest; her application was mixed up was overlooked by D.  
o D, in accordance with the rules of the competition, had agreed to assess her (and every other 

applicant's) submission.  
o P argued that there had been a loss of chance given that she was denied the opportunity to 

participate in the competition.  
  
Reliance damages 
o The loss (e.g. expenditure) incurred in preparation for a contract. 
o Where expectation damages are too difficult to calculate, reliance damages may be 

awarded (but very rarely this is the case): McRae v Commonwealth Disposals Commission 
  
McRae v Commonwealth Disposals Commission 
o Contract for M to salvage a ship wreck.  
o A mistake had been made and the tanker was non-existent.  
o M sued for breach of contract.  
o CDC argued tat the contract was void for common mistake and that P could not prove that he 

had suffered any loss due to the uncertainty of the marine salvage industry.  
• Marine salvage is a risky business. 
• M could have travelled to the location and even if there were a tanker, not been able to 

salvage anything. Therefore, he would have lost money anyway. 



o M could not prove that he was as a loss.  
o McRae was awarded with reliance damages for the loss of money he had spent on trying to 

embark on the voyage.  
o Note: this case should only be quotes if it is more or less impossible to calculate damages for 

loss of chance.  
  
Consequential loss 
o Additional loss that results from the breach of contract, such as physical injury, loss of profits 

etc. 
o Limitations: causal link must be established ('but for' test) and damages must not be too remote.  
o Remoteness of damages 

• Established test for remoteness - Hadley v Baxendale - crank shaft broke; Baxendale was 
meant to deliver it to the repairer in two days but did not; Hadley missed out on five 
days of work and profits.  

• In Hadley, the loss is not too remote if: 
i. The loss arises naturally, according to the usual course of things (this concerns the 

type of loss reasonably expected and is an objective test); or 
ii. The loss was reasonably contemplated by the parties at the time of the contract 

as a 'probable result' of this kind of breach (this concerns the actual knowledge of 
the parties).  

• Both limbs should be discussed but only one needs to be satisfied.  
• The test was applied in Victoria Laundry v Newman Industries Ltd 

• N delivered a boiler 5 months late, despite knowing the urgency; VL miss out on 
everyday loss (damages allowed) and a lucrative government contract (i.e. 
consequential loss).  

• Under limb one, the Plaintiff succeeded as it was reasonably foreseen that a 
bigger broiler would lead to more profits, BUT, the claim failed in the sense that, 
under limb two, the defendant would not have been expected to know of the 
lucrative business deal that DL was entering in to.  

• The High Court endorsed Hadley in European Bank Ltd v Robb Evan 
  
  
Non Pecuniary Loss 
o Generally, damages are not available for mental distress, unless: 

a. They are the result of physical injury; or 
b. If the purpose of the contract was to provide happiness/relaxation/freedom from stress - 

Baltic Shipping - Cruise ship sunk part way through a 14 day cruise; P sought to recover 
for disappointment/distress.  

  
Contributory Negligence 
o Damages may be reduced under the Contributory Negligence and Apportionment of Liability 

Act 2003 (SA) to the extent that the Plaintiff has contributed to their own loss.  
  
Mitigation 
o No recovery for loss actually avoided or for loss that the Defendant proves could reasonably 

have been avoided by the Plaintiff taking appropriate steps: British Westinghouse v 
Underground Electric Railways 

o Reduction of damages where loss was either: avoided or avoidable (objective test - onus of 
proof is on the Defendant)  

o No reduction of damages where additional loss is incurred in an attempt to mitigate loss.  
  
Date of Assessment 
o Loss usually assessed from date of breach - Ng v Film lock  
o Otherwise, loss is calculated from when it becomes apparent.  

Interest on judgement sum: Supreme Court Act 1935 (SA) s 30c 
o As a general rule: don't take into account later events. Unless it has taken a long time to 

become aware of the damages, then the loss will be assessed from the date at which it 



became apparent, not the date of the original breach - strong burden of proof on the Plaintiff 
here.  

  
Punitive damages or gains based damages 
o Exemplary or punitive damages are NOT awarded for breach of contract: Hospitality Group 

Pty Ltd v Australian Rugby Union Ltd  
  
Agreed damages (liquidated damages) and penalty clauses 
o Parties may stipulate an agreed sum (liquidated damages) to be paid in the event of a 

particular breach.  
o This will be enforceable as liquidated damages if it is a genuine pre-estimate of likely loss.  
o A penalty is an extravagant sum that does not reflect the estimated loss for a breach.  
o But, under the rule against penalties, such a provision will be unenforceable if it is 

'extravagant and unconscionable' compared to the maximum loss likely to be suffered from 
the breach: Paciocco 

o The rule against penalties may also apply where a 'sanction' is applied for something other 
than a breach. 

  
Andrews v ANZ 
o Class action by ANZ account holders over the fees charger for overdrawing accounts and late 

repayments etc. 
o These fees were not presented as penalties, rather, fees for additional services. But it was 

argued that they did not reflect the loss of the bank; the bank argued that they were not 
penalties as they did not apply for a breach.  

o It was held that the penalties rule can apply to any penalty intended to secure performance. 
However, it will not be a penalty if the fee is for further services.  

o Query how widely accepted the rule against penalties applies - because of this uncertainty, no 
detailed knowledge of this rule is expected.  


