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OFFER 



 Frustration will not apply if parties had inserted a term covering this event (Claude Neon Hardie) 
 
Effect:  

 Common law: contract will be automatically discharged due to the frustrating event. This mean all accrued rights and 
liabilities remains (Cutter v Powell). Payment made in advance can be recoverable (Fibrosa Spolka Akeyjina v Fairbarin 
Combe Barbour)  

 Statue law (Frustrated Contracts Act 1978 NSW): all monies not refundable s 12.  
 
 
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



OFFER 

Offer and acceptance of offer requires a meeting of the minds between two parties (Smith v Hughes).  
To form a valid contract; it must contain the essential elements being:  

 Offer; 
 Acceptance; 
 Consideration; 
 Intention; and  
 Certainty.  

 
 DEFINITION: An offer is the expression to another of a willingness to be legally bound by the stated terms 

(Australian Woollen Mills Pty Ltd v Commonwealth 1954)  
 

Three features must be present for the offer to be legally effective:  
4. Statement by offeror (certainty) 
5. Statement made to another person (consideration) 
6. Offeror indicates preparedness to be bound (intention)  

 
 Traditional Approach considers there to be an agreement when a properly constituted offer made by one party 

is accepted by the other and there is agreement at the moment of communication of acceptance.   
 Through objective approach by looking at what a reasonable person would do, not the parties 

themselves.  (Taylor v Johnson 1983) 
 Offers can be made to the public at large (Carlill v Carbolic Smoke Ball Company) 
 Objective approach  examines the outward manifestation of an intention to form a contract (Taylor v 

Johnson). This was further affirmed in the HC case Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd. 

Bilateral contracts 
 Under contracts of a bilateral kind each part undertakes to the other party to do or to refrain from doing 

something, and in the event of his failure to perform his undertaking the law provides the other party with a 
remedy.  (United Dominions Trust  Commercial Ltd v Eagle Aircraft Services Ltd) 

 
Unilateral Contracts  
 Under contracts which are only unilateral...one party called the promisor undertakes to do or to refrain from 

doing something on his part if another party the promisee does or refrains from something but the promisee 
does not himself undertake to do or to refrain from doing that thing. (United Dominions Trust Commercial Ltd v 
Eagle Aircraft Services Ltd) 

 The obligation on the offeror to perform only arises if the offeree performs the required task 
 An offer made to the world at large can form the basis of a unilateral contract – however this depends on the 

advertisement. (Calill v Carbolic Smoke Ball Company 1893) 
 
What is not an offer:  
 Mere puff - exaggerated statements and hyperbolic claims often used within advertising (Leonard v Pepsico 

(1999); Calill v Carbolic Smoke Ball Company 1893) 
 Supply of information - enquiries and requests for information are not offers (Harvey v Facey (1893) 
 Invitation to treat - technique used by one who wants another to make an offer - indicates willingness to 

negotiate entry into contract / invitation to receive offers (Calill v Carbolic Smoke Ball Company 1893; Lefkowitz 
v Great Minneapolis Surplus Store (1957); Fisher v Bell 1961) 

 Display of goods: display of goods in store is an invitation to treat (Pharmaceutical society). This includes the 
display of a sale price (Partridge v Critteden)  

 
Advertisement:  
 Placing an order will be an offer, which can be accepted or rejected by the retailer. (Grainger & Son v Gough 

(1896) 
 An advertisement that gives information about goods for sale and their price will generally be an invitation to 

treat rather than an offer. (Patridge v Crittenden (1968) 



 Advertisement can be couched in terms in that indicate retailer’s willingness to be bound if the specified terms 
are accepted. (Re Mount Tomah Mentals Ltd (in liq) (1963) 

 The display of an article together with its price constitutes an invitation to treat (Fisher v Bell (1961) 
 Goods displayed in shops for sale are invitation to treat, notwithstanding that a price tag is attached 

(Pharmaceutical Society of Great Britain v Boots Cash Chemists) 
 
Auctions:  
 An auctioneer who puts a property up for sale is not making an offer to sell but is issuing a request for bids. The 

various bids form a series of offers that the auctioneer can accept or reject on behalf of the seller.   
 

60 Auction sales s60 Sale of Goods Act 1923 (NSW) 

In the case of a sale by auction: 
6. where goods are put up for sale by auction in lots, each lot is prima facie deemed to be the subject of a 

separate contract of sale, 
7. a sale by auction is complete when the auctioneer announces its completion by the fall of the hammer or in 

other customary manner: until such announcement is made any bidder may retract his or her bid, 
8. Where a sale by auction is not notified in the conditions of sale to be subject to a right to bid on behalf of 

the seller, it shall not be lawful for the seller to bid or to employ any person to bid at thesale, or for the 
auctioneer knowingly to take any bid from the seller or any such person: any sale contravening this rule may 
be treated as fraudulent by the buyer, 

9. A sale by auction may be notified in the conditions of sale to be subject to a reserved price, and a right to bid 
may also be reserved expressly by or on behalf of the seller, 

10. Where a right to bid is expressly reserved, but not otherwise, the seller, or any one person on the seller’s 
behalf, may bid at the auction. 

 
 Advertisement of auction does not bind auctioneer to carry out the auction. The auctioneer may withdraw lots 

or cancel the auction altogether without incurring liability from potential bidders. (Harris v Nickerson 1873 
 Auctions with reserve price - bid is offer to be accepted by auctioneer. Acceptance occurs when auctioneer 

knocks the property down to successful bidder - they can withdraw their offer any time before auctioneer 
knocks it down. (Payne v Cave 1789) 

 The auctioneer can withdraw various lots and cancel the auction itself without incurring liability from potential 
bidders. (Harris v Nickerson 1973) However Hughes Aircraft Systems International v Air-services Australia (1997) 
seems to suggest that the auctioneer might be liable.  

 Auctions without a reserve - auctioneer pledges himself to a contract that is to be made with the highest bidder. 
(Warlow v Harrison 1859) However, each bid is still an offer that can be accepted or rejected by the auctioneer.  

 A bid is accepted at the fall of the hammer, until hammer falls the auctioneer may decline bid even if at previous 
indication that the bid has been accepted (Seivewright v Brennan (2005) 

 Online auctions are simply a species of auction - terms and condition will govern contractual relationship arising 
from an online auction (Smythe v Thomas)  

 Acceptance of the terms and conditions will usually be constituted by the parties clicking on an ‘accept’ button. 
The significance of these terms being accepted by all registered users is that those terms and conditions will 
govern any contractual relationship arising from an online auction.  

Tendering  
 A request to tender is an invitation for interested persons to send in offers. The recipient of the offers (or bids) 

can then enter into a contract by communicating acceptance with the chosen tenderer. When the offer is 
accepted, the contract is formed. (Spencer v Harder (1870) 

 Advertisement for tender is similar to one for an auction, generally as an invitation to treat (Wright v Madden)  
 Exceptions that attract liability:  

Wording of advertisement inviting tenders indicates that highest bidder will be accepted.  Acceptance occurs 



when a person submits a tender that is the highest tender. (Harvela Investments Ltd v Royaa Trust Company of 
Canada Ltd 1986) 

 Failure to comply with tendering process (Blackpool & Flyde Aero Club Ltd v Blackpool Borough Council 1991) 
Standing offers  
 

Standing Offers  
 A standing offer is an indication by one party of his/her willingness to provide goods over a specified period of 

time.  
 The offeror is entitled to withdraw the offer at any time before acceptance of the offer by placing an order. 

Unless parties expressly agree to the contrary, there is no obligation by the offeree to order stationery from the 
offeror.  (Colonial Ammunition Co v Reid 1900) 

 
Options 
 A form of offer which also contains a promise not to withdraw it for a certain time.  
 The crucial feature of an option is that the offeree must have provided a consideration for the benefit of being 

given the exclusive right to accept for a certain period. (Routledge v Grant) 
 The option is a separate agreement where the offeree provides consideration to the offeror to keep the offer 

open for a specified period. This offer is irrevocable. (United Dominions Trust  Commercial Ltd v Eagle Aircraft 
Services Ltd;Goldsbrough Mort & Co Ltd v Quin (1910) ) 

 The sale becomes unconditional if and when the buyer exercises the option and does what is required of him or 
her to complete the transaction.  (Goldsbrough Mort & Co Ltd v Quin (1910) ; Traywinds Pty Ltd v Cooper) 

Purchase of tickets for transport  
The contract is formed at the time the fare is handed over and ticket is received. Wilkie v London Passenger 
Transport Board (1947)  
 Purchase prior to carriage may then mean terms on ticket may not form part of the contract. Oceanic Line 

Special Shipping Co Inc v Fay (1988) 
 Purchase during carriage it is likely that contract formed before purchase of ticket. (Hollingsworth v Southern 

Ferries Ltd 1977) 
 In relation to the formation of contracts in ticket cases, the ticket is considered to be the offer. The passenger 

accepted the offer on the terms in the ticket either by conduct (boarding the plane) or by not returning the 
ticket after having a reasonable opportunity to read the terms. (MacRobertson Miller Airline Services v 
Commissioner Of State Taxation (WA) (1975)  

 
Automatic Vending Machines:  
 The presence of the machine ready to accept the money constitutes the offer, and the passenger accepts the 

offer by inserting coins. After this point, it is too late for terms to be introduced to govern the transaction. Any 
terms appearing on the ticket issued by the machine that were not drawn to the passenger’s attention 
beforehand could not be regarded as forming part of the contract.  (Thorton v Shoe Parking Lane Ltd) 
 

Communication of an offer  
 For an offer to be valid, it must be communicated to the offeree. (Thorton v Shore Land Partking Ltd (1971); Cole 

v Cottingham 1973; Banks v Williams 1912) 
 The communication must be by the offeror or someone authorised by the offeror. (Cole v Cottingham 1973; 

Banks v Williams 1912) 
 
 
COMMUNICATION OF AN OFFER  

 For an offer to be valid it must be communicated to the offeree by the offeror, or someone authorised by the 
offeror. (Cole v Cottingham)  

 An offer becomes effective once it is communicated to the offeree (Taylor v Laird)  



 Acceptance must take place in reliance upon an offer. If the offeree performs a particular act that corresponds to 
the terms of the offer without knowledge of the offer, there is no agreement, and no contract comes into 
existence (Tinn v Hoffman & Co)  

 If it is an offer to the world at large, the offer could be accepted by any fulfilling the requirement of the offer. 
(Carlill v Carbolic Smoke Company)  

 
 

TERMINATION OF AN OFFER 

Termination can be done via: Revocation, rejection or lapse.  
Revocation  
 Withdrawal: An offer can be withdrawn at any time by the offeror before acceptance. (Goldsbrough Mort & Co 

Ltd v Quin (1910) 
 Even when offeror promised to keep offer open for a period of time (Veivers v Cordingley 1989) 
 Indirect communication: No need for express or actual withdrawal of the offer. The offeror does not have to 

specifically communicate the revocation. It is sufficient if the offeree learns of the revocation from a third party 
where a reasonable person would treat that communication seriously. (Dickinson v Dodds 1876)  

 Unilateral contracts: acceptance takes place when the offeror does the relevant acts and offer becomes 
irrevocable and will constitute consideration for the offer.  (Veivers v Cordingly 1989; Daulia Four Milbank 
Nominees 1978)  
 Exceptions: 

o Prior to performance – Can be withdrawn so long as it publicised as prominently as the original offer 
(Shuey v United States) 

o Partly performed: Cannot be withdrawn (Daulia Ltd v Four Millbank Nominees Ltd) 
o There is a promise, supported by consideration or under seal, by the offeror to keep it open for a 

fixed period of time (Routledge v Grant) 
 Offer to the world at large: An offeror who takes these steps may be able to maintained the offer is validly 

withdrawn even if one more offerees were not made aware of the withdrawal. (Shuey v United States 1875) 
 Revocation should take place in the same form as the offer was made. (Shuey v United States 1875) 

 
Rejection  
 Rejection: If offeree rejects the offer, the offer is terminated. (Stevenson Jaques & Co v McLean (1880) 
 Communication: Rejection must be connected by the offeror before it is effective (Stevenson Jacque & Co v 

McLean) 
 Counter- Offer: A counter offer operates as a rejection of the initial offer. (Hyde v Wrench 1840) 
 Request for further information is not a rejection (Stevenson Jacques & Co v McLean) 

 Postal acceptance rule: Where the parties contemplate acceptance by mail, acceptance will be complete as 
soon as the letter is properly posted (Henthorn v Fraser [1892]). Acceptance takes place when the letter is 
posted, not when it is received, even if the acceptance is lost in the post.  

 Two approaches suggested in Butler Machine Tool Co v Ex-Cell-O Corp [1979]: 
- Synthesis approach: per Denning preferred the view that the “documents were to be considered as a whole, 

and the important factor was finding the decisive document”. 
- Conflict approach: Lawton and Bridge LJJ preferred traditional offer-acceptance analysis, and considered 
that the last counter-offer killed all preceding offers (“Last shot” approach). 

 
 
Lapse 
 Lapse: When the offeror does not specify a time or date, the offer will lapse within a ‘reasonable’ time after the 

offer has been made. (Ramsgate Victoria Hotel Co ltd v Montefiore (1866); Manchester Diocesan Council for 
Education v Commericla & General Investments Ltd)  


