
Preliminary Discovery 
NOTE: If proceedings haven’t commenced yet, then claimant must make their application 
by way of summons (r 6.4(c) UCPR). Also, assuming commenced in Supreme Court 
summons valid for 6 months or it becomes stale(r 6.2(4)(a)), must be served personally on 
party (r 10.20(2)(a)), at least 5 days before the return date on the summons (r 6.15(3)).  

- However, if proceedings are already on foot PD can be effected by notice of motion 
(r 5.2(8)).  

- Applications are made by summons accompanied by affidavit (see 5.2(7) + (8), 
6.14(1)(c) below). If proceedings already commenced use notion of motion 
supported by affidavit evidence.  

- Orig process be filed w/ registry (r 6.2), for summons filed w/ copies for sealing + 
service + the fee in accordance w/ 4.10 + 4.12.  

NOTE: The affidavit itself must be handed up to court, not filed (r 35.9).  
- The Summons has to be served on each Defendant – r 6.2(2) at least 5 days prior to 

the hearing r 6.15(3). Service in this case must be personal r 10.20(2)!a). 
- The affidavit must also be served on each Defendant a reasonable time before the 

hearing – r10.2. In this case it must also be personally served – r 5.7. 
- Filing:  
- r 4.10: Filing generally (use)- also under 4.12 additional copies for sealing and 

service: (1) A person may lodge a document for filing in relation to any proceedings: (a) by 

delivering it to an officer of the court in the registry, or(b) by sending it by post to the registry’s 

business address. (2) Any person may lodge a document with an officer of the court for the purpose of 

its being filed in relation to proceedings, or proposed proceedings, in the court. (3) Unless acceptance 

of the document is subsequently refused by the court or by an officer of the court, a document is taken 

to have been filed when it is lodged for filing. (4) The court may refuse to accept a document for 

filing whether or not an officer of the court has accepted the document for filing. (5) An officer of the 

court may refuse to accept a document for filing in the following circumstances: (a) in the case 

of originating process:(i) if the location specified in the document as the venue at which the 

proceedings are to be heard is a location at which the court does not sit, or (ii) if the person on whose 

behalf theoriginating process is sought to be filed is the subject of an order of the Supreme Court 

declaring the person to be a vexatious litigant, (b) in the case of a document for which a filing fee is 

payable, if the fee has not been paid or arrangements satisfactory to the officer of the court have not 

been made for its payment. 

 
r 5.1 UCPR: Definitions 

Applicant must desire to bring proceedings against person (see below- see RTA v Car Park 

2012).  

"identity or whereabouts" includes the name and (as applicable) the place of residence, 

registered office, place of business or other whereabouts, and the occupation and sex, of the 
person against whom the applicant desires to bring proceedings, and also whether that person 

is an individual or a corporation. 

 

r 5.2: Discovery to ascertain prospective D’s identity or whereabouts (i.e. can’t find 

someone) 

(1) This rule applies if it appears to the court that: 

(a) the applicant, having made reasonable inquiries, is unable to sufficiently ascertain 

the identity or whereabouts of a person ("the person concerned" ) for the purpose of 

commencing proceedings against the person, and 

(b) some person other than the applicant ("the other person" ) may have information, or may 

have or have had possession of a document or thing, that tends to assist in ascertaining 

the identity or whereabouts of the person concerned. 
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(2) The court may make either or both of the following orders against the other person: 

(a) an order that the other person attend the court to be examined as to the identity or 

whereabouts of the person concerned, 

(b) an order that the other person must give discovery to the applicant of 

all documents that are or have been in the other person’s possession and that relate to 

the identity or whereabouts of the person concerned. 

(3) A court that makes an order for examination under subrule (2) (a) may also make either or 

both of the following orders: 

(a) an order that the other person must produce to the court on the examination 

any document or thing that is in the other person’s possession and that relates to the identity 

or whereabouts of the person concerned, 

(b) an order that the examination be held before a registrar. 

(4) An order under this rule with respect to any information, documentor thing held by a 

corporation may be addressed to any appropriate officer or former officer of the corporation. 

(5) A person need not comply with the requirements of an order under subrule (2) (a) unless 

conduct money has been handed or tendered to the person a reasonable time before the date 

on which attendance is required. 

(6) If the other person incurs expense or loss in complying with an order under subrule (2) 

(a), and the expense or loss exceeds the amount paid to the person under subrule (5), the court 

may order the applicant to pay to that person an amount sufficient to make good the  expense 

or loss. 

(7) Unless the court orders otherwise, an application for an order under this rule: 

(a) must be supported by an affidavit stating the facts on which the applicant relies and 

specifying the kinds of information, documents or things in respect of which the order is 

sought, and 

(b) must, together with a copy of the supporting affidavit, be served personally on the 

other person. 

(8) An application for an order under this rule is to be made: 

(a) if it is made in relation to proceedings in which the applicant is a party, by notice of 

motion in the proceedings, or 

(b) in any other case, by summons. 

(9) This rule applies, with any necessary modification, where the applicant, being a party to 

proceedings, wishes to claim or cross-claim against a person who is not a party to the 

proceedings. 

 

r 5.3: Discovery of docs from prospective D- i.e. whether or not to commence 

proceedings   

(1) If it appears to the court that: 

(a) the applicant may be entitled to make a claim for relief from the court against a person 

( "the prospective defendant" ) but, having made reasonable inquiries (note all avenues 

don’t just have to be exhausted), is unable to obtain sufficient information to decide 

whether or not to commence proceedings against the prospective defendant, and 

(b) the prospective defendant may have or have had possession of a document or thing 

that can assist in determining whether or not the applicant is entitled to make such a claim 

for relief, and 

(c) inspection of such a document would assist the applicant to make the decision concerned, 

the court may order that the prospective defendant must give discovery to the applicant of 

all documents that are or have been in the person’s possession and that relate to 

the question of whether or not the applicant is entitled to make a claim for relief. 
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