
Ordinary meaning  
• Key phrases/section in question  
• Possible interpretations  
• Ambiguities  
• What does the word actually mean – what are the counter arguments?  

Read in context  
• Scheme of the act  
• Extrinsic materials 
• Is there a section of the act with similar language that may favour one way to 

read it or another?  
• Policy 
• Mischief  

Purpose  
• Consequences  

Parliamentary intention  
• Vic charter  
• Other statutory presumptions  

Principle of legality  
• Identify the right or freedom  
• Factual implication 

 
Sex vs Gender:  
 
Text:  

• Wording of sex versus gender 
• Common law presumption that “thingds excluded are supposed to be excluded”- 

expresio unius est exclusion alterius 
• The object is to acknowledge identity 
• Wording of sex affirmation surgery: does this need to be entire change? Look at 

how women who have had hysterectomy’s do not have female organs anymore 
but are still considered women  

• Look at the literal meaning first and then look to other parts if the literal meaning 
does not give clear meaning (Alcan) 

• Depart from literal meaning when it does not conform to legislative intent, but 
literal meaning should prevail when the words are incapable of being interpreted 
to accord with intention and to avoid unreasonable results. In order to depart 
from literal meaning, it is possible to read words into legislation using the four 
step test (Taylor v Owens) 

• Minimal ambiguity in the wording of “sex” throughout the act leads to belief it 
should be applied strictly 
 

Context: 
• Look at ambiguity that comes out of unexpected changes in social values and 

practice (Quintavalle)  
• Look at difference between major life events, which seems to link with sex, as 

opposed to important life events in the legislative history that seems to link with 
gender 



• “appears” to have gone through sex change- apply this to show that the 
legislation may allow someone who looks the gender which they want to be 
recognized as.  

• Look at the context regardless of if there is ambiguity and this must include 
extrinsic materials (CIC Insurance) 

• Only able to look at extrinsic materials when it supports the act, not goes against 
it.  
 

Purpose: 
• seems to be the purpose of the original act is to ensure that the registrar has the 

most up to date information on people 
• If the court denies someone of being able to register of their sex- this is not truly 

keeping the registrar up to date 
• Looking at extrinsic evidence to find the purpose of the added act- this is to 

prevent discrimination towards trans persons.  
• S 15 AA of Acts Interpretation Act- look at the interpretation, which best achieves 

the object of the Act.  
• Project Blue Sky 
• Is the purpose meant to be remedial or beneficial?  
• Use ILA S 35 to construct a meaning that promotes purpose over one that 

suggests elsewise. Use external documents if relevant.  
• If necessary to , you can read two pieces of legislation together if they refer to 

each other (Certain Lloyds Underwriters) 
• The way you frame the purpose is crucial to the outcome, and ordinary meaning 

must be looked at in regards to the whole act, considering the purpose as well 
(VCF v Brown) 
 

Presumptions:  
• If it is a remedial statute, it is to be read more broadly, however anything that 

contains penalty points is seen as penal and therefore those should be read 
more narrowly.  

• AB v AH- remedial statutes- If looking to benefit parliament, there should be a 
strict application, as it was put forth to benefit themselves when registering life 
events however if the act was put forward to benefit those going through “major 
life events” which may include sex changes, then it should be read more broadly, 
as its intent would be to help trans people benefit.  

 
Parliamentary Intention: 

• Likely that the parliament intended to make this about things that are certain 
• However: gender (as stated in the extrinsic material) and sex are not static.  
• There is also often people who are gender neutral- how do they fit in 
• For registration purposes, is it meant to be strict so as to avoid needing to 

change the registrar often? Is a sex change more likely to change than marriage, 
which is also a registerable event?  

• Human right to equality in the Charter S.8: says all people are equal before the 
law and equal recognition, so as to enjoy human rights – therefore does this 
imply a human right to be registered of the sex which you identify as, as all 
people would consider a basic human right ? 



• “transsexual” legislation would thus discriminate against transgender people.  
• If the legislation is strictly for “sex” not “gender” this makes transgender people 

unequal under the law 
• S 36 of Vic Charter: court can issue a declaration of inconsistent interpretation in 

the case that there is no way to read the legislation in accordance with human 
rights 

• Fundamental freedom from discriminationà not being able to register as true 
gender would be an infringement on this right 

• Victorian Equal Opportunity Act:  
• Cooper Brookes: courts must choose between two competing interpretations and 

must look at intention not just literal meaning 
 
Principle of Legality: 

• Lacey: POL should step in to ensure there is no deprivation of libery 
• Momcilovic: so far as possible, legislation is to be read in a way that is 

compatible with human rights 
• Ghaidan: (not authority) Even though there was no ambiguity, court found it 

should be read using the constitution to protect human rights 
• Al-Kateb:  
• Meagher: POL can be expressly legislated to the contrary but courts must look 

for a clear indication that the legislature has consciously decided upon 
abrogation of the rights in question.  

• Evans v NSW: “annoyance” had to be read in a way that did not encroach on 
common law freedom of expression 

• S 32 of Charter: Read the legislation in accordance with human rights 


