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TOPIC 1: FOUNDATIONAL CONCEPTS, RELATIONSHIPS AND STRUCTURES 

1.3 DEMOCRACY  

A democratic system of government ideally grants power to the people to fairly and 
equally cote when electing members of government. It is often considered the ‘best’ 
form of government but is certainly not without its criticisms.  
 
The democratic ideal is often compromised favouring the majority. This is often 
referred to as ‘the tyranny of the majority and is a byproduct of the democratic 
process itself. It is common for minority voices to be drowned out in democratic 
debate. Overall the ‘tyranny of the majority’ serves to perpetuate a dangerous cycle 
ensuring the interests of minority groups are never properly represented.  
 

1.4 THE GOVERNMENT AND THE LAW  

The government is an institution that steers society. Its purpose is to provide the 
people whom they govern with peace, security and good quality of life. 
 
In Australia, the concept of Parliamentary sovereignty allows for an unrestricted 
discretion in the drafting and enacting of laws. However, despite this power the 
Parliament is still subject to the law and the Australian citizens who have elected 
them to represent their interests. 
 

1.5 FEDERALISM  

Australia has a federal based system of government where there are both federal and 
state levels of functioning government, which may operate autonomously to a degree 
but ultimately are interconnected. Power is affected by a written constitution and 
policed by an independent arbiter.  
 
Australia’s system of federalism is a byproduct of its history of colonies. Australia 
became a federal nation for economic and defensive purposes, but states still sought 
to retain a level of autonomy. The federal government was given enough power to 
function effectively without vastly overpowering and overshadowing the power of the 
states. 
 
Advantages of federalism include stability through unification and separation, 
prevention of the over-concentration of power, the provision of diversity and choice 
to citizens, the facilitation of an opportunity to ‘experiment’ in separate state 
governments without impacting the whole country and the facilitating of healthy 
competitiveness between states to govern most effectively. 
 
Disadvantages of federalism include potential over-governing, the perpetuation of 
outdated roles and responsibilities, ineffectual cooperation between governments 
and overlap or duplication in regulation resulting in confusion and inconsistency.  
 
  



 
 

TOPIC 2: THE PARLIAMENT 

2.3.1 THE POWER OF STATE PARLIAMENT  

State governments have plenary power (Kable v DPP (NSW) (1996) CLR). State 
parliaments are given the ability to overrule their own statute, including the state 
Constitution.  
 
State Parliament’s also have the power to overrule the common law, even when 
concerning the most fundamental common law rights (Kable v DPP (NSW) (1996) CLR; 
Durham Holdings v NSW (2001) CLR). 
 
However, although each new state parliament is supreme, there is a limited extent to 
which it can bid its successors. With the exception of entrenching their constitutions, 
states cannot incorporate a provision in Acts that states ‘this act can never be 
repealed’. However, provisions such as the Australia Acts do not limit States, where 
words such as ‘peace, order and good government’ are found (Union Steamship Co v 
King (1988) CLR). 
 
Australian Constitution: 

S 92 Trade within the Commonwealth to be free 
S 106 The constitution of each State shall, subject to the Australian Constitution, continue as at the 

establishment of the Commonwealth, or as at the establishment of the State 
S 107 Every power of a colony turned state shall continue as at the establishment of the 

Commonwealth or the State unless it is by the Australian Constitution vested in the 
parliament of the Commonwealth or withdrawn from the Parliament of the state 

S 108 Every law of the States shall continue, and until provision is made by the parliament of the 
Commonwealth, the parliament of the State shall have powers of alteration and repeal in 
respect of any such laws  

S 109 When a state law is inconsistent with a law of the Commonwealth, the law of the 
Commonwealth will prevail and the former will be considered invalid 

S 117 A subject of the Queen, resident in any State, shall not be subject in any other State to any 
disability or discrimination which would not be equally applicable to him if he were a subject 
of the Queen resident in such other State 

 
Constitution Act 1975 (Vic): 

S 16 The parliament shall have power to make laws in and for Victoria in all cases whatsoever 
 
Constitution Act 1902 (NSW): 

S 5 The legislature shall, subject to the provisions of the Australian Constitution, have power 
to make laws for the peace, welfare, and good government of NSW in all cases 
whatsoever 

 
Australia Acts 1986: 

S 2(2) The legislative powers of the Parliaments of each state include all legislative powers that 
the Parliament of the UK might have exercised before the commencement of this Act for 
the peace, order and good government of that state but nothing in this subsection confers 
on a State any capacity that the State did not have immediately before the 
commencement of this Act to engage in relations with countries outside Australia 

 
  



 
 

TOPIC 4: THE JUDICIARY 

4.2.2 PROCEDURAL REQUIREMENTS FOR EXERCISING JUDICIAL POWER  

Gaudron J in Nicholas v R outlines some of the procedural requirements for exercising 
judicial power. This includes: 
 
-That courts do not proceed in a manner that does not ensure equality before the law 
-The right of a party to meet the case made against them 
-The independent determination of the matter by application of the law to the facts, 
determined in accordance with rules and procedures that truly permit the 
determination of guilt or innocence to be by a fair trial 
-Courts cannot be authorized to proceed in a manner that abuses the process 
 
The judgment in Dietrich v The Queen further affirms that whilst there is not right to 
state provided council, there will always be a right to fair trial. 
 

4.2.3 POWERS WE KNOW ARE JUDICIAL  

1) Declaring the Common Law 
-The Court has the power to declare and depart from the common law provided the 
departure does not ‘fracture the skeleton of principle which gives the body of our law 
its shape and internal consistency’ (Mabo v Queensland (No 2) – Brennan J) 
 
2) Adjudicating Guilt, and Deciding Punishment 
-It is only the Courts that may adjudicate guilt and decide punishment. In ACMA v 
TodayFM, the cancelling of a radio license raised the question of whether the 
cancellation was punishment and thus the use of a judicial power by a non-judicial 
body.  
-Penal or punitive detention is a function only available to the court, but it must be 
noted that not all detention is penal in nature (Chu Kheng Lim v Minister for 
Immigration) 
 
3) Constitutional Review 
-The Constitution limits the powers of government including the Parliament and the 
Executive 
-It is the High Court that exclusively may determine constitutional validity 
-In Australian Communist Party v The Commonwealth, the High Court stated ‘A 
stream cannot rise higher than its source’ referring to the fact the government cannot 
go higher than the Constitution (Constitution = the source, Acts = the stream) 
 
4) Statutory Interpretation 
-Interpreting statute is an inherently judicial function, but is limited in that courts 
cannot rewrite statutes (Momcilovic v The Queen) 
-Courts cannot exercise a non-judicial power to choose the content of the federal law 
-Parliament has the power to enact Acts that contradict human rights and Courts 
cannot change the legislation, they must simply interpret it for what it is 
 
  



 
 

 

TOPIC 5: PUBLIC LAW IN PRACTICE – HUMAN RIGHTS  

5.6 CASE STUDIES – PLAINTIFF M68 
Plantiff M68/2015 v Minister for Immigration and Border Prosecution (2016) CLR 

Facts: -The plaintiff was a Bangladeshi national who was an unauthorized maritime 
arrival 
-She was detained by officers and taken to Nauru 
-The Commonwealth and Nauru entered into an agreement (MOU) where 
Nauru undertook to allow transferees to remain on its territory while refugee 
applications were processed 
-The Commonwealth was to bear the costs and provided garrison and welfare 
services 
-The plaintiff brought proceedings seeking a declaration that the 
Commonwealth’s conduct was unlawful as it was not authorized by any valid 
law of the Commonwealth 

Key Legal 
Principle: 

-The Commonwealth was authorized to enter into the MOU under Section 61 
of the Constitution 
-The ‘Lim Principle’ did not apply here was she was detained under the law of 
Nauru and not the Commonwealth 
-The ‘Lim Principle’ has not application to circumstances where the 
Commonwealth is merely involved in the detention 
 
French CJ, Kiefel and Nettle JJ: 
-The Commonwealth did not detain the plaintiff on Nauru, the government of 
Nauru here is responsible 
-The Commonwealth could not compel of authorize Nauru to make or enforce 
laws which required that the plaintiff be detained 
 
Keane J: 
-The plaintiff was detained in custody in Nauru by the Republic of Nauru 
 
Bell J: 
-The Lim Principle should apply, there is not reason why it should not constrain 
the Commonwealth’s ability to detain through third parties 
-However the principle was not violated 
 
Gageler J: 
-In order to satisfy the Lim principle, detention must be for an objectively 
determined length of time (this was the case here) 
-The security staff acted as agents of the Commonwealth effectively detaining 
the plaintiff 
 
Gordon J (in dissent): 
-The Commonwealth by its acts and conduct detained the plaintiff outside 
Australia 
-There are exceptional circumstances in which the executive may be 
authorized to detain a person, but these are closely confined 
-This was not one of those circumstances as detention was not for any 
legitimate migration purpose 

 
  



 
 

TOPIC 6: STATUTORY INTERPRETATION 

6.2 ORDINARY AND NATURAL MEANING 

1) Identify the words that need interpretation  
-Consider their ordinary and natural meaning. This will usually correspond with the 
grammatical meaning, but not always (Project Blue Sky) 
 
It is essential that the ordinary and natural meaning is considered first as it is required 
to cater to the requirement of the separation of powers. It is for the parliament to 
legislate and the courts to interpret. Close adherence to the text avoids the danger of 
a court constructing its idea of a desirable policy or making up an assumption about 
the purpose. 
 
2) Definitions Section 
-Refer to the definitions section 
-Does it resolve any ambiguities?  
-Are there more words in the definition that also need guidance and interpretation? 
 
3) Dictionary (Evans v State of NSW) 
-Consider the dictionary meanings and how they align with interpreting the Act  
-Consider these meanings in alignment with Parliaments overall alleged intention 
 
Consider: 
-Does applying the clear literal meaning conflict with addressing the mischief 
Parliament intended to remedy? (Project Blue Sky) 
-Does the ordinary, natural meaning produce an absurd result? If so, the courts will 
assume that Parliament meant something different (The Golden Rule) 

6.3 CONTEXT 

1) History (cannot displace clear meaning as per Alcan) 
Words incorporated into a statute at a particular time are therefore not frozen at the 
point of incorporation but take (and can change) their meaning so as to best fit the 
changing statutory landscape. 
-Is there any history that the words need to be interpreted in light of? 
-Any other pieces of legislation that adopt the same subject matter? 
-Has technology advanced, creating a grey area in the legislation? (Consider: Uber vs 
Taxi) 
 
2) Act as a Whole 
-Words should be read considering the entire piece of legislation and not in a vacuum 
(Project Blue Sky; Amalgamated Society v Steamship) 
-Words should be read consistently with one another, if the same word is used 
multiple times it is assumed that it has the same meaning 
-Provisions are intended to give effect to harmonious goals and should not conflict 
with each other (Project Blue Sky) 
 
3) Consequences of Literal Construction 
-Courts cannot add words but only imply meanings (Lacey v AG of QLD) 
-Context includes purpose (Alcan; they are intertwined as discussed on CIC Insurance) 



 
 

TOPIC 6: STATUTORY INTERPRETATION 

6.4 PURPOSE  

1) Object Clause/Long Title/Preamble 
Courts should not speculate about the objectives Parliament ought to be pursuing 
-Is there a purpose clause, or long title where you can identify the aim of the 
legislation? 
-Consider Section 15AA Act Interpretation Act 
 
2) Mischief to Address 
Statutes should be read in light of their context and understood in the widest sense 
encompassing the purpose and the mischief it is seeking to remedy (Victims 
Compensation Fund v Brown; CIC Insurance) 
-This has been codified in s 15AA (Acts Interpretation Act 1901 Cth) and in s 35 
(Interpretation of Legislation Act 1984 Vic) 
-When a conflict arises from the language used, the conflict must be resolved to 
achieve the result which best gives effect to the purpose and language of the 
provisions whilst maintaining the unity of statutory provisions (Project Blue Sky) 
 
3) Extrinsic Materials 
-Extrinsic materials should only be referred to, to resolve ambiguities or uncertainties 
in current legislation that cannot be resolved by purely looking to the intrinsic 
materials 
-The most legitimate source of evidence lies with the intrinsic materials 
-Look to extrinsic materials such as the Second Reading Speech or Explanatory 
Memoranda to ascertain the purpose of the Act and Parliament’s intention (Victims 
Compensation Board v Brown) 
-Extrinsic materials should not be considered to bear more weight than intrinsic 
materials (Lacey v AG of QLD) 
-Extrinsic evidence will not displace a clear meaning from statute (Lacey v AG of QLD) 
 

6.5 CANONS OF CONSTRUCTION 

Statutes are not treated like a blank slate. There is a range of pre-existing principles 
that the court may rely on and consider when interpreting statute. Specifically, the 
courts will presume the statutes do, or do not do, certain things. These act as a 
default position for the courts to take. 
 
Maxims 
1) Generalia specialibus non derogant: General statutes should not derogate from 
more specific statutes 
2) Noscitur a sociis: The meaning of a word is known from its context (the words that 
accompany it) 
3) Ejusdem generis: Where legislation contains a list of examples, and that list 
comprises several specific categories, followed by a general category, the general 
category should be interpreted as limited to things of the same kind as the specific 
categories  
4) Expressio unius est exclusio alterius: Things not included are excluded. If Parliament 
hasn’t said it, they excluded it 
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